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W I J E Y E W A R D E N E v. R A Y M O N D 

14—D. C. Kurunegala, 17,537 

Writ of execution—Application after one year from decree—No petition or 
affidavit necessary—Court is required to give notice to respondent—Civil 
Procedure Code, ss. 224 and 347. 
Where application for execution of a writ is made one year after the 

date of the decree, the application need not be by petition. 
In such a case the Court is required by section 347 of the Civil Pro

cedure Code to give notice to the judgment-debtor in order to give him 
an opportunity! to be heard against the issue of the writ. 

Muttiah Chetty v. Meera Lebbe Marikar (I S. C, R. 244) followed ; 
Perera v. Novishamy (29 N. L. R. 242) not followed. 

Per SOERTSZ J.—There is no provision in the Civil Procedure Code, 
which requires an application for execution to be supported by affidavit. 

XJL. P P E A L from an order of the Distr ict J u d g e of Kurunegala . . 

D . S. L. P . Abeyesekera ( w i t h h i m SenarotTie), for plaintiff, appel lant . 

Tisseverasinghe ( w i t h h im C. T. O l e g a s e g a r a m ) , for defendant , respon
dent. 

J u n e 22, 1937. SOERTSZ J.— 

In this case the defendant-respondent obtained a decree for costs 
against the plaintiff-appel lant on J u l y 23, 1934. Af ter m o r e than a y e a r 

Cur. adv. vult. 
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had e lapsed h e applied for a wri t of execut ion against the appellant for 
the recovery of the amount due to h i m on the decree. Not ice of this 
application w a s duly served on the appel lant and h e w a s required to show 
cause, if any, w h y the application should not be al lowed. H e had no 
other cause to show, " except that proper procedure w a s not fo l lowed and 
that necessary materials w e r e not placed before the Court for adjudi
cat ion". The trial Judge overruled the objection and directed wr i t 
to issue. 

T h e appeal is from that order. 
The object ion taken by the appel lant in the terms I h a v e quoted w a s 

amplified by his Counsel on the hearing of the appeal to m e a n that t h e 
appl icat ion for execut ion should have been refused inasmuch as a l though 
over a year had e lapsed since the date of decree, it w a s not made on a 
pet i t ion supported by the affidavit. I w i s h to say at once that there is 
.nothing in the Civil Procedure Code, so far as I am aware, to require an 
application for execut ion to be supported by affidavit. E v e n the conten
tion that in cases w h e r e a period of one year has elapsed, t h e 
appl icat ion should be by petition is based on the fact that section 347 
provides that " in cases w h e r e there is no respondent named in the 
petition of application, for execut ion . . . . the court shall cause 
t h e pet i t ion to b e served on the judgment-debtor " . . . . It is sub
mit ted for the appel lant that those words mean that a petit ion is 
necessary w h e r e over a year has e lapsed from the date of the decree 
sought to be executed . In m y opinion that submiss ion is unsound. 
Sect ion 224 of the Code states h o w the application for wri t should be 
d r a w n up. There is no provision in it for the judgment-debtor being 
m a d e a respondent for the reason, I suppose, that judgment having gone 
against h i m h e should expect that the judgment w o u l d be put into 
execut ion . But section 347 says that in cases w h e r e there has been a 
de lay of over a year in apply ing for a wr i t the debtor shall be served by 
t h e Court, w i t h the pet i t ion for execut ion and that h e be heard to show 
cause as if he had been made a respondent. H e is not required to be 
n a m e d as respondent by the decree-holder-. The decree-holder is only 
required in applying for wr i t to comply w i t h the provisions of section 224 
of the Code. But w h e n that application comes before the Court and 
t h e Court sees that over a year has elapsed the Court is required to 
proceed as if the judgment-debtor w a s a respondent to the application 
and to not ice h im of the application and proceed as if h e had originally 
been named a respondent, that is to say, g ive h im an opportunity to be 
heard against the issue of the writ . 

T h e w o r d s w i t h w h i c h section 347 begins, namely , " in cases w h e r e there 
is no respondent named in the peti t ion of application for e x e c u t i o n " are 
unhappi ly chosen. In no case is there a definite provision in the Code 
l o r the judgment-debtor be ing m a d e respondent to an application for 
wr i t . I find that in sect ion 248 of the Indian Code of 1882 w h i c h is the 
counterpart of sect ion 347 of our Code, those words do not occur. The 
Indian sect ion runs as fo l lows :—" The Court shall issue a notice to the 
party against w h o m execut ion is applied for, requiring h i m to show cause 
. . . . w h y the decree should not be executed against h i m — ( a ) if 
m o r e than one year has e lapsed b e t w e e n the date of the decree and the 
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application for its execut ion , or (b) . . . . prov ided that > n o s u c h 
not ice shal l b e necessary in consequence of m o r e than one y e a r h a v i n g 
e lapsed b e t w e e n t h e date of the decree and the appl icat ion for e x e c u t i o n 
if the appl icat ion b e m a d e w i t h i n one year from t h e date of a n y decree , 
passed on appeal . . . . or if t h e last order against the par ty against 
w h o m the execut ion is appl ied for, passed on any prev ious appl icat ion 
for e x e c u t i o n " . . . . I h a v e omit ted those parts of th i s sec t ion 
that h a v e no application to the present case. 

It is not c lear to m e w h y our sect ion departed from the l anguage used 
in the Indian sect ion in the opening part of it and prov ided that " in 
cases w h e r e there is no respondent n a m e d in t h e pet i t ion of appl icat ion 
for e x e c u t i o n ". A s I h a v e a lready observed- there is no earl ier provis ion 
for a respondent to be named in certain c ircumstances , and the interpret
at ion I v e n t u r e to put upon these w o r d s is that t h e y should be read in th i s 
c o n t e x t to m e a n " a l though there is no respondent n a m e d in the pet i t ion 
of application for e x e c u t i o n " . This reading is supported b y the fact 
that the duty is cast on the Court w h e r e m o r e than one year has e lapsed 
to cause the pet i t ion to be served a l though in t h e form in w h i c h t h e 
pet i t ion is presented to the Court b y t h e appl icant for e x e c u t i o n i n 
accordance w i t h sect ion 224, no respondent , is named. I find O'Kinealy 
in h i s Commentary on the Indian sect ion quotes from an Indian case 
Gooroo Das v. Modhos1 as f o l l o w s : — " T h e judgment-credi tor should ask 
for the execut ion of the decree and not for the i s sue of a not i ce ; it is the 
duty of the Court to issue the notice ". 

In regard to the words "petition" of appl icat ion for e x e c u t i o n w h i c h 
h a v e b e e n se ized upon b y the appel lant for ins is t ing that the appl icat ion 
should h a v e b e e n by pet i t ion and not on the form No . 42 in the s chedu le 
to the Civi l Procedure Code, I w o u l d respect fu ly agree w i t h W i t h e r s J. 
a n d adopt h i s words in Muttiah Chetty v. Meera Lebbe Marikar" " Pe t i t i on 
in this sect ion to m y m i n d obv ious ly embraces the w r i t t e n appl icat ion 
required b y the 224th sect ion ". I h a v e e x a m i n e d this ques t ion at s o m e 
l e n g t h as it is one that arises w i t h s o m e f r e q u e n c y and not because t h e 
present case is one of any merit . In fact, in m y opinion, the at t i tude of 
the appel lant is a v e x a t i o u s one. H e says I h a v e no cause to s h o w 
except that y o u h a v e not crossed y o u r t's and dot ted y o u r i's. I n this 
connect ion I w o u l d refer to the observat ion of D a l t o n J. in Nanayakkara 
v. Sulaiman", to the effect that in e x e c u t i o n proceedings t h e Court w i l l 
look at the substance of the transact ion and w i l l not b e disposed to se t 
as ide an execut ion u p o n m e r e l y technical grounds w h e n the e x e c u t i o n 
h a s been found to b e substant ia l ly r igh t" . 

The case of Perera v. Novishamy' c i ted t o us deal t pr imari ly w i t h the 
ques t ion of a re- issue of w r i t and of exerc i s e of due d i l igence on t h e 
prev ious occasion and therefore, it is not qui te in point, but in so far as. it 
w a s there laid d o w n that according to sect ion 347 " t h e appl icat ion 
should be b y pet i t ion and the judgment -debtor should b e n a m e d as 
respondent" , I v e n t u r e to dissent . 

T h e appeal is d ismissed w i t h costs . 

1 6 Sutherland* IV. R. Mis. 98. 
* 1 S.C. R. 244. 

3 28 N. L. R. 314. 
* 29 N. L. R. 242. 
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HEARNE J.— 

T h e point in this appeal is w h e t h e r the order made by the Judge for 
t h e i ssue of a wr i t in execut ion of a decree w h i c h had been obtained more 
t h a n a year prior to the application w a s bad for the reason that in the 
application " there w a s nei ther a petit ioner nor a respondent n a m e d " . 

In Perera v. Novishamy1, the v i e w Would appear to have been taken 
that in cases w h e r e m o r e than a year has elapsed b e t w e e n the date of 
decree and application for execut ion a special m o d e of application, namely , 
b y petit ion, has been prescribed by section 347 of the Civil Procedure 
Code. With this v i e w I find mysel f unable to agree. The object of the 
sect ion, as it appears to me, is m e r e l y intended to ensure .that where a 
de lay of more than a year has occurred in applying for execut ion, the 
Court, instead of making an order in the absence of the judgment-debtor, 
w i l l in the first p lace cause the application to be served upon h im and 
g ive h i m an opportunity to be heard. Appl icat ions for execut ion are 
m a d e under sect ion 224 of the Civil Procedure Code and the w o r d 
" p e t i t i o n " unhappi ly introduced into sect ion 347 is in m y opinion 
identical w i t h an application under section 224. I respectful ly agree w i t h 
Withers J. in Muttiah Chetty v. Meera Lebbe Marikar", w h e r e h e says 
" Pe t i t ion in this section to m y mind obviously embraces the wr i t ten 
application required by section 224". 

I w o u l d dismiss the appeal w i t h costs. 
Appeal dismissed. 


