
WIJEYEWARDENE J.—Ameer Noor Amith v. Major Kumaranayagam. 229

1942 P re s e n t: W ijeyew ardene J.

A M E E R  NO O R A M IT H  v. M A JO R  K U M A R A N A Y A G A M  et al.

In  re A pp lica tion  fo r  a W r it  o f P roh ib it io n  against the M em bers  
o f a D istrict C ou rt M artia l-

C o u r t  M a rtia l— Ju risd ic tion  to try member o f D e fe n c e  F o rc e—Member of 
D e fen ce  F o rc e  ca lled  ou t f o r  a c tive  s e rv ic e — S u b je c t  to M ili ta ry  L a w —  
D e fe n c e  F o rc e  O rd in a n ce  (.Cap. 2 5 8 ), sec. 13 (3) a,id 19 ( 2 ) .

A member of the Ceylon Defence Force called out by the Governor 
for active service in conjunction with a part of His Majesty’s Regular 
Forces is subject to Military Law and is liable to be tried by a District 
Court' Martial for having committed certain offences against two girls.

The Supreme Court has no power to issue a Writ of Prohibition against 
a District Court Martial.

TH IS  was an application fo r a W r it  o f Proh ib ition  against a D istrict 
Court Martial.

M . T. de S. Am eresekere, K .C ., (w ith  him  H ■ V . Perera. K .C ., B a rr  
Kum arakulasingam  and^H. W. Jayaw ardene), fo r  the petitioner.

M . W. H. de Silva , S o lic ito r-G en era l (w ith  him  M arshall P u lle , C .C .), 
as amicus curiae.

Cur. adv. vu lt.
February 11, 1942. W ij e y e w a r d e n e  J.—

This is .an application fo r  the grant o f a mandate in the nature o f a 
W rit jof Prohibition under section 42 o f the Courts Ordinance.

The petitioner is a soldier o f the Defence Force stationed at Trinco- 
malee. H e was charged before a D istrict Court M artia l w ith  having 
committed certain offences against two g irls in Novem ber, 1941. Th e  
petitioner objected to the Court M artia l try in g  him, on the ground that 
neither he nor the members o f the Court M artia l w ere persons subject 
to M ilitary  L aw  and that the A rm y  A c t did not apply to them. The 
Court M artial over-ruled the objection and decided to proceed w ith  the 
trial. Thereupon, the petitioner submitted the present application to 
this Court fo r  a W rit o f Proh ib ition  to be issued to the D istrict Court 
M artial.

I t  is admitted that the petitioner and the officers concerned are members 
o f the Defence Force Corps called out fo r  active service by  His Excellency 
the Governor under a Proclam ation o f Septem ber 1,, 1939, issued by  v irtue
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o f the powers vested in him by section 13 (1) o f the Ordinance. I t  is 
further admitted that these Defence Force Corps are on duty in conjunction 
w ith  a part of H is M ajesty ’s Regular Forces. N ow  section 19 (2) o f the 
Ordinance enacts that i f  any part o f the Defence Force is “  on active 
serv ice ”  w ith  a part o f His M ajesty ’s Regular Forces, “ the A rm y Act 
. . . .  shall apply to the officers • and soldiers o f such force in like 
manner as they apply to the officers and men o f the Regular Forces ” . 
The words “  on active service ”  in that sub-section have to be inter
preted in the light o f section 13 (3 ), which states that every officer and 
soldier o f a Defence Force Corps called out by the Governor under 
section 13 (1) “  shall be deemed on active service ”  for the purposes o f the 
Ordinance. The words “ on active serv ice ” in section 19 (2) o f the 
Ordinance would therefore appear to be used in a different sense from  the 
words “ on active serv ice ” in section 189 (1) o f the A rm y Act. The 
jo in t effect o f Sections 19 (2) and 13 (3 ) o f the Ordinance would be to 
make the petitioner and the members o f the Court M artial subject to 
M ilita ry  Law . The petitioner'has thus become liable to be tried on the 
present charge by the District Court M artia l under the provisions o f 
section 41 (5) o f the A rm y  A ct (44 and 45 V iet. c. 58) which governs 
the persons subject to M ilitary  Law  and not on active service w ithin 
tiie meaning of section 189 (1) o f the A rm y  Act.

There is another reason w hy the W rit asked for cannot be granted. 
It  was held by a Bench o f Three Judges in re  W rit o f P roh ib ition ' against 
F ield  General Court M artial that the Supreme Court had no power to issue 
a W rit of Prohibition to a Court Martial. That decision is binding on me.

The annlication is refused.
Applica tion  refused.


