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N . H . M O H A M ED  e l a l . ,  A pp ellan ts, a n d  K .  M. S. A B D U L  
G A F O O R , R esp ond en t

S . 0 .  4 1 0 -4 1 7 — D . G . K eg a lla , 4,4S3

Constructive trust—Minor— Person in  fiduciary relation entering upon and possessing 
. m inor’s estate— H is liability as trustee—Agent—His status as express trustee—

Prescription—Fraud— Trusts Ordinance [Cap. 72), ss. S2, 90, 92, 111.

Plain tiff was a minor and lived w ith his elder sister. Each of them was 
en titled  to a half share of tho business of a Tea Factory. Defendant, who was 
the husband of the sister, of his own accord undertook to manage the businoss 
on behalf of tho plaintiff and  conducted tho entire business.

Held, (i) th a t under sect ion 90, read with section S2, of tho Trusts Ordinanco 
tho defendant was a constructive trustee ns an agent who stood in a fiduciary 
relation to tho plaintiff and, accordingly, hold the half share of tho business for 
tho benefit of tho plaintiff.

(ii) tha t, inasmuch ns a person in the position of an agent is generally treated 
by  English law ns an express trustee, the provisions of section 111 (5) of tho 
T rusts Ordinance precluded the defendant from pleading the benefit of tho 
Prescription Ordinanco.

(iii) th a t tho liability of tho defendant as trustee extended for a short period 
beyond tho period of m inority  of the plaintiff in regard to profits derived from 
transactions with third parties.

(iv) tha iscc ti on 111 (1) [b) of the Trusts does not require the element of fraud 
to  bo proved in order to  avoid tho plea of prescription.

j / \_ P P E A L  from  a ju d gm en t o f  th e  D istr ic t  Court, K egalla.

N .  E .  W eerasooritt, Q .O ., w ith  V . A .  K a n d ia h ,  .S'. IK. W .digita  and 0 .  S .  
M .  S e n e v ira ln e , for th e  d e fen d a n ts  (appellants in Appeal N o. 416  and  
re sp o n d en ts  in  A ppeal N o . 417).

C . T h ia g a lin g a m , Q .C ., w ith  I i .  W . T a m b ia h  arid V . R a ln a sa b a p a lh y ,  
fo r  th e  p la in tiff (respon dent in  A p p ea l N o . 41C and appellant in  A ppeal 

j Sto . 417). '
C ur. a d v . v u ll.
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Jan u ary -3 , 1955 . F e r n a n d o , A .J.—

• T h e p la in tiff  in s t itu ted  th is action on F eb ru ary  1946 , c la im ing  as again st  
the 1s t  d e fen d a n t a n  accounting in respect o f  a  b u sin ess carried on a t  
prem ises k now n  as “  T h e M awanella Tea F a c to ry  ”  fo r  th e  period  o f  three  
years prior to  in s t itu tio n  o f  action, and fo r  ju d g m e n t for R s. 36 ,000  
representing a  o n e  h a lf  o f  the profits o f  the b u sin ess for  th e  sam e period. 
T he 2nd d efen d a n t (w ife  o f  the 1st) was for reason s w h ich  w ill p resen tly  
appear ad ded  a s a  necessary party. T he c la im  w as foun ded  on  th e  
a v e r m e n ts :—

(а ) t h a t on e S ey a d u  Lebbe, the father o f  th e  p la in tiff  and  o f  th e  2nd
d efen d a n t, carried on the business o f  th e  m anu factu re o f  tea  
a t  th e  F a c t o r y ;

(б) th a t  S ev a d u  b y  tw o  deeds o f  1938 (P 2  a n d  P 3 ) transferred, to  th e
p la in tiff  and  th e  2nd defendant, a  h a lf  sh a re  each  o f  th e  factory  
m ach in e and  b u sin ess;

(c) th a t  from  a b o u t 1939 (the year in  w h ich  S ey a d u  d ied) th e  1s t  
d efen d a n t m anaged th e  business fo r  an d  on  b eh a lf o f  th e  
p la in tiff, w ho  w as then a  m inor, an d  o f  th e  2n d  d efendant.

T he d efen d an t first filed answer on J u ly  4 ,1 9 4 6 ,  su b sta n tia lly  ad m ittin g  
the averm en ts w h ich  I  have sum m arized a t  (a )  an d  (6) ab ove, and  in  
a d d ition  referring  to  a  D eed  o f lease o f  192S (a lso  num bered  P 3) w hich  
purported  to  b e a  lea se  to  Seyadu o f  th e  F a c to r y .a n d  th e  land  on  w hich  
i t  stood  for a  term  o f  50 years. T h ey  h o w ev er  d en ied  th e  averm en t  
m en tion ed  a t  (c) ab o v e  and stated  in stead  th a t ,  in  1939, one N a in a  
M ohamecl took  ch arge o f  the F actory  on an  u n d erta k in g  g iven  b y  th e  
p la in tiff  and  th e  d efen dan ts to  put the F acto ry  in  w ork in g  order and on  an  
agreem ent to  p a y  R s. 100 per m onth i f  th e  u n d erta k in g  w as carried ou t. 
T he answ er fu rth er  sta ted  that the F a cto ry  w a s o n ly  p u t  in to  w orking  
order b y  1942 (b u t so le ly  by the 1st d efen d an t an d  a t  a  co st to  h im  o f  
ab ou t R s. 6 ,000), and  th a t N aina M oham ed p a id  R s . 100 per m on th  to  
.the 1st d efen d a n t from  February 1942. T h ey  fu r th er  answ ered  th a t the  
1s t  d efen d an t w orked  th e  Factory from  M ay 1944  u n d er  h is ow n  nam e and  
w ith  h is ow n  ca p ita l. T he 1st defendant w as a lso  s ta te d  to  h ave sp en t  
R s. 1 ,600 on  ex ten sio n s  to  the Factory, and a  fu r th er  R s. 1 ,300 in  d efen d ­
in g  an  a ctio n  N o . 1883 o f  the D istrict Court o f  K e g a lle , an d  to  h a v e  paid  
sum s aggregatin g  to  R s. 1,200 to the p la in tiff. T h e  an sw er concluded  
by a llow ing  cred it  to  th e  plaintiff in  a  sum  o f  R s . 2 ,5 5 0  being  h is h a lf  
share o f  th e  m o n th ly  rents, and claim ing in  r e co n v en tio n  th e  am ou n t o f  
th e  d ifference b etw een  th e  expenses incurred  b y  th e  1s t  d efen d an t and  
th e  sum  a llow ed  as cred it to  the plaintiff.

. B efore I  refer to  subsequent h istory, i t  is  h e lp fu l to  n o te  th e  ob vious  
■implications o f  th is  a n sw e r :—

. (i) i t  is a d m itted  th a t  the plaintiff w as e n t it le d  t o  a  h a lf  share o f  th e  
lea seh o ld  in terest in  the F a cto ry  a s  su ccesso r  in  t it le  o f  h is  
fa th er  S eyad u  as from th e d ate o f  S e y a d u ’s  d ea th , i f  n o t earlier ;
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(ii) i t  is  ad m itted  th a t  th e  p la in tiff  w as en titled  to  a  h a lf  share o f  th e
ren t o f  th e  F a cto ry  for 51 month's from  F eb ru ary  1942 (w hen  
ren t w as first p a id  b y  N a in a  M oham ed), i.e . u n til F ebruary 1946  
(w hen  th e  p la in t  w as f i le d ) ; :

(iii) in  v ie w  o f  (i) an d  (ii) ab ove, th e  1st d efendant w as from  M ay 1944
th e  su b -ten a n t o f  th e  F a c to ry  under th e  p la in tiff  and th e  2nd  
d e fe n d a n t;

(iv) th e  p la in tiff  is  liab le  to  re-im burse th e  1 s t  d efen d an t for the
exp en ses incurred  b y  him  in  in stallin g m ach inery  and extend ing  
th e  F a cto ry , w hich  exp en ses m u st therefore be presum ed to- 
h a v e  been  incurred b y  th e  1s t  defendant on b eh a lf  o f  th e  plaintiff. 
(T he re-im b u rseinent should  correctly h ave been claim ed on ly  
as to  on e h a lf  o f  th e  expenses, since th e  2 nd d efen dant held  
th e  o th er h a lf  share o f  th e  leasehold  in terest).

In  J a n u ary  1948 (18 m o n th s la ter  !) th e  d efendants filed an am ended  
answ er in  w hich  th e y  s in g  q u ite  an oth er tune. T h ey  sa y  a t  th is stage  
th a t  th e  in tere st w h ich  th e  p la in tiff  derived  from  h is fa th er w as 
extin gu ish ed  b y  a P a rtitio n  D ecree o f  M ay 1941 (w hich  d iv ided  in to  
L o ts  th e  e s ta te  on  w h ich  th e  F a cto ry  stood  am ong th e  co-ow ners o f  th e  
e s ta te  and  w hich  did n o t  exp ressly  k eep  alive th e  lease granted  to  Seyadu  
in  1928), and th a t th e  p la in tiff  ceased  to  h a v e an y  in tere st in  th e  F actory  
or b usin ess a fter  th a t  decree ; as a  se c o n d  lin e  o f  d e fe n c e , th e y  refer to  
Case N o . 18S3 (D 13 o f  1941) w hich  w-as ended by a con sen t decree (D 13  
o f  10th  N o v em b er  1943), and s ta te  th a t  an y  ra te th e  p la in tiff ceased  
to  h a v e  a n y  in te re st  from  th e  la tte r  d a te . T he averm en ts as to  expenses  
incurred b y th e  1s t  d efen d a n t are p leaded  again, b u t no claim  in  reconven­
tion  is  n ow  m ade. N o r  d oes th is answ er refer a t  a ll to  N a in a  M oham ed’s  
alleged  ten a n cy  o f  th e  F a cto ry . F urtherm ore the 1st d efen d an t’s alleged  
‘ so le  ow nersh ip  ’ o f  th e  F a cto ry  is  now  ante-dated  to  N ovem ber 1943, 
in stead  o f  M ay 1944.

T h e  p la in tiff  (or h is  advisers) a lso  appear to  h ave had  second  thoughts. 
H e m oved  in  D ecem b er 194S to  am end his p la in t b y  d e le tin g  th e  references 
to  th e  th ree y ea r  period  before action , an  am endm ent w hich  in  substance  
m eant, th a t  h is cla im  for an  accoun ting  and h a lf  th e  profits w ould cover  
th e  w h ole period  from  1939 to  th e  d a te  o f  th e  p la in t in  1946. T he d efend­
an ts  ob jected  to  th e  am en d m en t, b u t i t  w as allow ed by  th e  D istr ic t Ju d ge  
on con d ition  t h a t  th e  d efen d an ts could raise a p lea o f  prescription  w ithou t  
first am en d in g  th e ir  p lead in gs. T h e fo llow ing w ere th e  principal issues  
raised  a t  th e  tr ia l. I  h a v e  for con ven ience noted  th e  answ ers o f  th e  
learned  J u d g e  to  each  o f  them  :—

4. D id  th e  1 st  d e fen d a n t from  1939 m anage th e  sa id  business for or
o n  b eh a lf  o f  th e  p la in tiff  w ho w as a  m inor a t  th e  tim e ?
A n s ic e r— Y es.

5 . I s  th e  1 st d e fen d a n t th e  M anager and A gen t o f  tho  p lain tiff's h a lf
sh are o f  th e  sa id  business ? A n sw e r— Y es.
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6. Is the plaintiff entitled to an accounting from the 1st defendant
from the year 1939 ? ‘ A n s w e r—Yes. Up to the end of December 
1943.

7. I f  so what sum is due from 1st defendant to plaintiff ? A n s w e r —
To be determined after an accounting is taken.

8. Were the rights, if  any, conveyed by deeds No. 53 and 54 wiped
out by the partition decree dated 15th May 1941, in D. C. 
Kegalle Case No. 1415 ? A n s w e r —No.

12. After the date of decree in Case No. 1883 (10.11.43) is the plaintiff
entitled to claim any benefit under or on the basis of the said 
deed No. 53 ? A n sw e r—No.

13. Did the 1st defendant work the said Factory as his sole business
as from January 1944 ? A n s w e r—Yes.

18. Does the plaint disclose a cause o f  action against the defendant ?
Ansicer—Yes.

19. Is  the claim, if  any, of the plaintiff before 1 .2 .4 3  prescribed ?
A n s w e r—No.

21. In  Case No. 1S83 D. C. Kegalle, did the plaintiff acquiesce in the
position that he was not entitled to any right or benefit by virtue 
of deed No. 53 ? A n sw e r— Y e s .

22. I f  so, is the plaintiff now estopped from claiming rights or benefits
under the said deed ? A n s w e r —Yes from December 1943.

I t  is  n o tew o rth y  th a t the d efen d an ts d id  n o t, ev e n  as a  counter to  issu es  
4  an d  5, p u t  in  issue th e  question  (ra ised  in  th e  orig inal answer) w h eth er  
N a in a  M oham ed took  charge o f  th e  F a c to r y  on  h is ow n  account in  1939  
and  w h eth er  therefore th e  1s t  d e fen d a n t w as n o t answ erable to  th e  
p la in tiff  in  resp ect o f  th e  profits d erived  during  N a in a  M oham ed’s regim e. 
B u t  th is  q u estion  w as th e  one m a in ly  a g ita te d  a t  th e  trial, and b y  fa r  
th e  la r g est  p a rt o f  th e  oral ev id en ce an d  o f  th e  m ass o f  docum ents in  th e  
case w ere re levan t on ly  to  th a t  q u estio n . T h e  learned  D istr ic t J u d g e  
h as, w ith  adm irable brevity, con sid ered  th a t  question  : he finds th a t  
N a in a  M oham ed d id  in  fa ct “ w ork  th e  F a c to r y  ” from  1939 u n til  
F eb ru a ry  1944, b u t th a t “ the 1 st d e fe n d a n t w a s  the re a l p e rso n  w lto w a s  
ru n n in g  th e  F a c to ry  ” . I t  is  th e  la t te r  p a rt o f  h is finding th a t  
Mr. W eerasooriya  strongly  ch a llenges in  ap p ea l.

T h e  p a rties  are M uslim s ; th e  p la in tif f  w as in  1939 a  y o u th  o f  sev en teen  ; 
th e  1s t  d e fen d a n t was th e  husband o f  h is  e lder s is ter  b y  a  form er m arriage ; 
w hen  h is  fa th er  d ied , p la in tiff liv ed  w ith  th a t  s is ter  and su b seq u en tly  
in  th e  F a c to r y , b u t often  took  h is  m ea ls  a t  th e  s is te r ’s  house near th e  
F a c to r y  j h e an d  h is sister w ere a t  th a t  t im e  co-ow ners o f  th e  F a cto ry  ; 
th e  1s t  d efen d a n t contrived  a t  h is o w n  co s t  to  s e tt le  a  m aintenan ce ca se  
in s t itu te d  a g a in st th e  plaintiff. A ll th e se  fa c ts  are n o t denied  b y  t h e  
d efen d a n ts . .T h e  p la in tiff’s  ev id en ce , w h ich  th e  learned Ju d ge h a s  
b eliev ed  in  p reference t o  th a t o f  th e  1 s t  d e fen d a n t an d  N a in a  M oh am ed ,
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is th a t  th e  1s t  d efen dan t ‘ agreed to  work th e  F a cto ry  for him  and h is  
sister I f  th e  business o f  the F actory had been con d ucted  b y  th e  sister  
upon  a  sim ilar understanding, Section 90 o f  th e  T ru sts O rdinance w ould  
und oub ted ly  h a r e  applied to  protect th e  in terests o f  th e  m inor p laintiff, 
and to  m y  m ind  i t  m akes no difference th a t th e  business w as conducted  
b y  th e  s is ter’s husband ; he was either a tru stee, or a t  best an agent, for 
his ow n  w ife, and  i f  h e took charge o f  th e  F a cto ry  in  eith er  capacity  be  
w as bound to  ‘ p rotect the interests ’ o f  th e  m inor p lain tiff. T he  
su ggestion  th a t  th e  F actory  was first w orked a fter  S eyad u ’s death by  
N ain a  M oham ed on h is own behalf is contrad icted  b y  th e  docum entary  
evidence, because th e  books o f  B artlect and Co. sh ow  th a t  from January  
to  O ctober 19-10 th e  account for the F actory  w as in  th e  n am e o f  th e  1st 
defen dan t and n o t  o f  N aina Mohamed. I f  indeed i t  is tru e th a t N aina  
M oham ed w orked th e  F actory on his ow n account, one w ould exp ect him  
to  h ave d ea lt w ith  th e  books in his own nam e ; th e  learned J u d ge  has  
rejected  th e  sp ecious explanation th a t dealings w ere conducted  by  th e  
1st d efen d a n t because o f  N aina M oham ed’s ignorance o f  com m ercial 
tran saction s, and  I  feel quite unable to  disagree w ith  th e  Ju dge on this 
point. T h e find in g which Mr. W eerasooriya a tta ck s  has therefore to  bo 
sustained, su b ject o n ly  to  the m odification th a t I  w ould  hold  that, during  
th e  period end ing in  N ovem ber 1943, th e  1 st d efen d an t did n o t m erely  
m anage th e  busin ess on behalf o f  the plaintiff, as respects a  h a lf  share, but 
w as under S ection  90, read with Section  S2 o f  th e  T rusts Ordinance, a 
con stru ctive tru stee , and accordingly held th e  h a lf  share o f  th e  business 
for th e  benefit o f  th e  plaintiff. The w hole o f  th e  ev id en ce in  th e  case w as 
read to  us a t  th e  argum ent in appeal, parts o f  i t  m ore than  once ; w ithout  
now  referring to  various item s o f  evidence, I  am  con ten t to say  that  
th e  case presen ted  b y  th e  defendants was so  fu ll o f  inconsistencies and  
im probab ilities th a t  th e  learned Ju dge w as r igh tly  u nab le to  rely upon  the  
ev id en ce th e y  adduced  ; the change o f  ground w hich  th e y  adopted  w hen  
th e y  filed their  second  answer was in  the ligh t o f  th e  adm issions th ey  were 
w illing  to  m ake originally  y e t another reason w h y  their  defence had to  
be look ed  upon  w ith  deep suspicion.

T here n ex t arises for consideration th e  q u estion  o f  law  raised by  
Mr. W eerasooriya, n am ely w hether th e  order a llow in g  th e  am endm ent o f  
the p la in t on  D ecem ber 2 2 ,194S, was bad in th a t it  perm itted  the inclusion  
o f  a  cause o f  action  w hich was time-barred a t  th a t  d ate. I  am  inclined to 
th ink  th a t  th e  question  does not arise, for th e  reason th a t  th e  real effect 
o f  th e  am en d m en t w as n o t to  add a new  or d ist in c t  cause o f  action , but 
on ly  to  seek  fu ller  re lie f on the sam e cause o f  action  as was originally  
pleaded . B u t  i t  is unnecessary to  consider th a t  a sp ect o f  th e  m atter, 
because ev en  i f  th e  am endm ent had th e  effect o f  adding  a  new  cause o f  
action , th e  n ew  cause would n o t itse lf  h a v e  been  barred b y  th e  lapse o f  

tim e.

S ection  111 o f  th e  Trusts Ordinance m akes th e  P rescrip tion  Ordinance 
in app licab le to  a  claim  b y a beneficiary aga in st a  tru stee  founded upon  
an y fraud or fraudu len t breach o f  trust, or to  a  cla im  to  recover trust  
p rop erty  or th e  proceeds thereof s t ill reta ined  b y  a trustee. B u t  
b y  su b -sectio n  (5) th e  exception  d oes n o t ap p ly  to  constructive
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tru sts , exce{ o in  so  fa r 'a s  su ch  tru sts  are treated  as exp ress tru sts  b y  
th 6 la ir  o f  E n g lan d . T h e  p la in tiff’s  evidence (accepted  b y  th e  learned  
Ju d ge) show s th a t  th e  1 st  d efen d a n t o f  h is ow n accord u n d ertook  to  
m anage th e  b usiness o n  b eh a lf  o f  th e  plaintiff. T h e 1 st d efen d a n t w as  
a s  I  have held  a  co n stru c tiv e  tru stee  as an ‘ agen t ’ referred to  in  S ection  
90 o f  th e  T rusts O rdin ance, and  such  an  ‘ agen t ’ is  trea ted  b y  E n g lish  
la w  a s an express tr u s te e  an d  a s su ch  disabled from  p lead ing th e  S ta tu te s  
o f  L im itation . (P resto n  an d  N ew som — L im itation  o f  A ction s, 2nd  E d n ., 
p. 162, H alsbu ry , H a ilsh a m  E d n ., V ol. 20, p. 755). . T h is p rop osition  is  
so  clearly reasonable th a t  I  d o  n o t fee l the need to  exam in e i t  b y  reference  
to  th e  au thorities. I  w ill o n ly  add  th a t a  ‘ com m ercial a g en t ’ w ould  
n o t  necessarily  b e  tre a te d  a s an  express trustee b y  th e  E n g lish  la w  ; b ut  
th e  1s t  d efen dan t ca n n o t  b e  sa id , in  th e  circum stances o f  th is  case, to  h a v e  
m erely  acted  in  th a t  ca p a c ity .

I  pass now  to  con sid er th e  p la in tiff’s  appeal again st th a t  p a rt o f  the  
ju d gm en t and d ecree w h ich  d en ies to  him  an accounting in  resp ect o f  the  
period  com m encing  from  D ecem b er 1943. I t  is  n ecessary  in  th is  
con n ection  to  refer to  th e  A ctio n  N o . 1SS3 o f  th e  D istr ic t C ourt o f  K ega lle  
w hich  w as in st itu ted  in  1941. O ne Susila  de S ilva  had  in  th e  earlier  
p artition  action  (to  w h ich  I  h a v e  a lready referred) been  a llo tted  th e  
p ortion  o f  th e  E s ta te  o n  w hich  th e  T ea  F actory  stood. I n  O ctober 1941 
sh e  filed p la in t a g a in st  th e  p resen t p la in tiff and N ain a  M oham ed a lleg in g  
th a t  th ey  w ere in  w ron gfu l p ossession  o f  the F actory  and cla im ing  e je c t­
m en t and dam ages ; th is  p la in t  o f  course am ounted to  a  d en ia l b y  S usila  
d e  S ilva  o f  th e  p la in tif f ’s  leaseh o ld  in terests. T he p resen t p la in tiff  and  
N a in a  M oham ed filed  a n sw er in  1942, p leading th a t th e  prior p a rtitio n  
decree w as n o t b in d in g  on  th em  an d  th a t th ey  w ere in  o ccu p a tio n  u nder  
th e  present 2nd d efen d a n t as su ccessor o f  her father S eyad u . T h e presen t  
2nd d efen dan t w as a lso  ad d ed  an d  filed answer on  th e  fo o tin g  th a t  she  
w as th e  lessee o f  th e  F a cto ry . ( I  w ould  p o in t ou t, in  p assin g , th a t  th e  
presen t p la in tiff w as th e n  a  m inor and th a t according to  th e  p lead in gs in  
th e  p resen t case th e  1 st d e fen d a n t claim s to  h ave sp e n t R s. 1,300 on  
b eh a lf o f  th e  p resen t p la in tif f  in  connection  w ith  th a t  A c tio n  N o . 18S3. 
I n  th ese circum stances, i t  is sign ifican t th a t th e  law yers w ere n o t  a t  th a t  
sta g e  in structed  to  p lead  th a t th e  present plaintiff' had  a  sh are  in  th e  
leasehold  in terest.)

T h e action  N o . 1883 w as u ltim a te ly  se ttled  in  term s s e t  o u t  in  th e  decree  
o f  10th N ovem b er 1943 . T h e  term s w ere th a t Susila  d e  S ilv a  w ill ex ecu te  
in  f a v o u r  o f  ik e  p r e s e n t p la i n t i f f  a n d  the p re se n t 1 s t d e fe n d a n t a  lea se  o f  th e  
T ea  F a ctory  for  a  p er io d  o f  3 5  yea rs a t  R s. 75 p er m o n th . T h e  lease  
w a s to  be ex ecu ted  b efore th e  en d  o f  N ovem ber 1943 a t  th e  ex p en se  o f  th e  
lessees. I t  has to  b e  con ced ed  th a t  th e  p la in tiff w a s p resen t a t  th e  se tt le ­
m en t. H e  had  a tta in e d  m a jo r ity  five days earlier (5 th  N o v em b er  1943). 
T h e ev id en ce o f  S u s ila  d e  S i lv a ’s husband w as to  th e  e ffec t th a t , after  
th e  se ttlem en t, h e  w ro te  to  b o th  th e  p la in tiff an d  th e  1s t  d efen d a n t  
ask ing them  to  ta k e  u p  th e  le a se , b u t th a t neith er o f  th em  resp ond ed  to  
th ls-req uest. H e  sa y s  th a t  th erea fter  ( it  is  n o t clear w h en  e x a c t ly ) , he  
g a v e  an  in form al le a se  to  th e  1s t  d efen dan t w hom  h e th erea fter  regarded  
as h is ten ant.
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T h e  conclusion  reached b y  th e  learn ed  Ju d g e  upon th e  se tt le m e n t  
d ecree  o f  N ovem ber 1943 and  th e  ev id en ce  to  w hich  I  h a v e  ju st  referred  
is  th a t  th e  p la in tiff agreed b y  th e  se tt le m e n t  to  g iv e  up all h is r ights under  
th e  earlier lease to  Seyadu  and th a t  h is fa ilu re  to  tak e up th e  new  lea se  in  
term s o f  th e  se ttlem en t d isen titles  him  from  m aking an y  claim  a g a in st th e  
1s t  defen dan t in  resp ect o f  th e  p eriod  su b seq u en t to  1943.

I  th in k  th is finding is  open  to  cr itic ism  in  one respect. T he p la in tiff  
h as s ta ted  that- th e  1s t  d efen d an t ‘ turned  h im  o u t ’ o f  th e  F a cto ry  in  J u ly  
1944, and  th is  w as n o t con trad icted . H e  m u st be taken  to  h ave b een  in  
th e  F a cto ry  during th e  first h a lf  o f  th a t  year . F urther, as I  sta ted  earlier, 
i t  is  n o t clear w hen  ex a c tly  th e  1s t  d e fen d a n t becam e th e  inform al ten a n t  
o f  th e  F actory . H e  too  had  been  w r itten  to  several tim es by  d e S ilv a  
in  regard to  tak ing  up th e  lease, b u t d id  n o t respond. A ll th is  m u st have  
ta k en  som e tim e. M oreover, a lthou gh  th e  defen dan ts produced rece ip ts  
for ren t paid  to  S usila  d e S ilva , th e  first o f  these is for th e  m o n th s o f  
J u ly  and  A ugu st 1944, a  c ircum stance- w h ich  supports th e  p la in tif f ’s  
ev id en ce th a t he w as exp elled  in  J u ly . H en ce i t  w ould  seem  th a t  b oth  
th e  1s t  d efendant and th e p la in t if f  (w ho as th e  Ju d ge holds m u st b e ta k e n  to  
h a v e  abandoned  h is p r i o r  r igh t as lessee) w ere in  occupation  o f  th e  F a cto ry  
in  th e  fa ith  o f  their  rights u nder th e  d ecree  o f  N ovem ber 1943, so  th a t  th e  
p la in tiff  w as a  jo in t lessee w ith  th e  1 st d efen d an t u ntil J u ly  1944, w h ich  
w a s th e  m onth  for w hich  ren t w as p roved  to  have been first p a id  b y  th e  
1s t  defendant.

T h e  p o in t o f  law  raised  b y  Mr. T h iagalingam  is  th at, even  thou gh  th e  
in fo rm a l lease w as taken  b y  th e  1s t  d efen d a n t alone, he took  i t  in  r igh t  
o f  a n  in terest w hich h e had  jo in t ly  w ith  th e  p lain tiff, and m u st therefore  
h old  i t  for the benefit o f  th e  p la in tiff  to  th e  ex te n t  o f  th e  la tter ’s in terest. 
W e h a v e  in  th is  connection  been  referred to  th e  leacb'ng cases. K e e c h  
v . S a n d fo rd  (reported in  W h ite  and  T u dor’s leading cases in  E q u ity ) and  
l i e  B is s  h T he princip le en u n cia ted  in  th e  form er case decided  in  1726  
is  th a t  i f  a  person w ho holds a lea se  as tru stee  for an in fan t ob ta in s a  lease  
o f  th e  sam e property  in  h is ow n n am e, h e  w ill still hold as tru stee  an d  be 
lia b le  to  account for th e  profits— th is  d esp ite  the fact th a t he m a y  h a v e  
ta k en  th e  lease for h im self o n ly  a fter  th e  lessor had declined  to  renew  
i t  for  th e  benefit o f  th e  in fan t. S nell (P rin cip les o f  E q u ity , 21st E d itio n , 
p a g e  124) sta te s  th a t  “  th is  p rin cip le  h as b een  extend ed  to  other persons  
w ho clearly  occup y a fiduciary p o sitio n , such  as executors, adm in istrators  
a n d  agen ts, and th e  rule is  in  their  case an  ab so lu te  one ju st as in  th e  case  
o f  an  express tru stee. ”  H e  sa y s  a lso  th a t  th e  rule has been  ex ten d ed  
“ to  persons w ho h ave a p artia l in te re st  in  a  lease such as . . . . jo in t
te n a n ts  and  ten an ts in  com m on, a lth o u g h  such persons do n o t  stan d  
in  a  defin ite  fiduciary relationsliip  to  th e  o th er persons in terested  . . •
b u t  th e  presum ption  o f  tru st is  in  th e se  cases rebuttab le, and i f  th e y  can  
sh o w  th a t th ey  d id  n o t in  an y  w ay  ab u se  th e ir  p osition  . . . . th e y
can  keep  th e  renewed lease for th e ir  ow n  b en efit ” (idem  page 125). T h ese  
p rin c ip les  o f  th e  E n g lish  L aw  h a v e  b een  incorporated  in to  sec tio n s  90  
an d  92  o f  our T rusts O rdinance, w h ich  sectio n s m u st be ap p lied  in  th e  
s a m e  m anner as th ese  p rincip les are ap p lied  b y  th e  E nglish  Courts.

* 1903, 1 O h . 40 .
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H a v in g  regard to  th e se  p rin cip les, I  th in k  th a t  th e  se tt le m e n t d ecree  
•of N o v em b er , 1943, is  o f  n o  a ss is ta n ce  to  th e  1s t  d efen d an t. T h e  d ecree  
recognised  a  prior cla im  ( i f  n o t  a lso  th e  r igh t) o f  th e  p la in tiff  t o  b e  a  
jo in t  lessee , and  g a v e  h im  a  r ig h t to  a  lea se  for  a p p ro x im a te ly  th e  b a la n ce  
period  o f  th e  orig ina l 5 0 -y ea r  term  gran ted  in  1928.; i t  g a v e  h im  th a t  
r ig h t jo in tly  w ith  th e  1s t  d e fen d a n t (presu m ab ly  a s husband o f  th e  2 nd); 
th e  tw o  w ere acco rd in g ly  jo in t ly  in terested  in  o b ta in in g  th e  g ra n t o f  th e  
lea se  “  a lthou gh  th e y  m a y  n o t  h a v e  sto o d  in  a  d efin ite  fiduciary r e la tio n ­
sh ip  to  each  o th er  I  th in k  th erefore  th a t  the, case is  a t  le a s t  on e  
w h ere  there is  a  r e b u tta b le  p resu m p tion  o f  tru st, an d  th ere  is  n o th in g  
in  th e  ev id en ce in  th is  ca se  w h ich  d oes reb u t it .  T h e co n tin u ed  jo in t  
o ccu p ation  u n til J u ly , 1944 , “  th e  tu rn in g  o u t ”  o f  th e  plaintifF, an d  
th e  con tem poraneou s a ssu m p tio n  b y  th e  1s t  d efen d an t o f  th e  p o sitio n  
o f  in form al lessee in d ica te  ra th er  th a t  h e  “ ab used  h is p osition  ” . A n y  
d o u b t  I  m ig h t h a v e  h a d  on  th e  q u estion  w h eth er  th e  1s t  d e fen d a n t  
sto o d  in  a fidu ciary  ca p a c ity  in  J u ly , 1944, is  rem oved  by th e  fo llow in g  
o b serva tion s :— H a ls b u r y  (V ol. 2 0  p . 7 1 7 ) :—  “ T h e  e n try  on  an d  p o sse s ­
sion  o f  an  in fa n t’s  lan d  b y  so m e p erson  o th er  th a n  th e  fa th er  or m o th er  
m a y  m a k e th e  sam e ru le  a p p licab le  to  su ch  en try  an d  p ossession . W h ere  
th e  person  so  held  to  b e gu ard ian  o r  b a iliff con tin u es in  p ossession  a fte r  
th e  in fa n cy  h as cea sed , h e  is  su p p osed  to  con tin u e  in  p ossession  in  th e  
sa m e ca p a city  as b efore, u n less  so m eth in g  is d on e to  change th e  ch aracter  
o f  th e  p ossession , an d  th e  s ta tu te  w ill n o t  run ev en  a fter  th e  in fa n cy  h as  
ceased , u n til such  ch aracter  is  changed . ”  L o r d  H ardioick:e  (c ited  in  
H o w a r d  v . E a r l  o f  S h r e w s b u r y 1) :—  “ W here a n y  person, w heth er a  fa th er  
o r  a  stranger, en ters u p o n  th e  e s ta te  o f  an  in fa n t an d  con tinu es th e  p o sse s­
sion  th is  Court w ill con sid er  su ch  p erson  en ter in g  a s a  guard ian  to  th e  
in fa n t, and  w ill d ecree an  a cco u n t a g a in st h im , an d  w ill carry on  su ch  
a cc o u n t a fte r  th e  in f a n c y  i s  d e te rm in ed . ”

T h e case o f  W a d u g a n a th a n  C h e ttia r  v . S e n a  A b d u l  C a ss im  2 d o es  n o t  
a ss is t  th e  defen dan ts, t u l l e  J . w as o f  op in ion  th a t  a  tru st o f  th e  n atu re  
alleged  in  th a t case w ou ld  n o t  be trea ted  in  E n g lish  L aw  as an  ex p ress  
tru s t  and  h e  d istin gu ish ed  th e  case  from  th a t  o f  A ru n a s a la m  C h e lly  v. 
S o m a su n d e ra m  C h e lly  w h ich  w as d ecided  b y  th e  P r iv y  C o u n cil3, w h ere  
th e ir  L ordships ap p roved  th e  d istin c tio n  s ta te d  b y  L ord J u stic e  B o w en  
in  S o a r  v. A s lm e l l  4 :— “ A n  exp ress tru st can  o n ly  arise b etw een  th e  
c e s tu i  q u e  tru st an d  h is  tru stee . A  co n stru ctiv e  tru st is on e  w h ich  
arises w hen  a  stran ger to  a  tru st  a lrea d y  co n stitu ted  is  h eld  b y  th e  C ourt 
to  b e  boun d  in  g o o d  fa ith  an d  in  con sc ien ce  b y  th e  tru st in  con seq u en ce  
o f  h is  co n d u ct and  b eh av iou r . ”  I n  th e  case before u s  th e  1st d e fen d a n t  
w a s n o  stranger w h o  b ecom es b oun d  b y  a  trust, a lread y co n stitu ted , 
b u t an  a g en t w ho s to o d  in  a  fidu ciary  re la tion  to  th e  p lain tiff.

I t  is  cla im ed  a lso  for  th o  d e fen d a n ts  th a t  frau d  h as n o t been  p lead ed  
an d  can n ot therefore b e  regard ed  a s h a v in g  been  estab lish ed . B u t  
n eith er  section  9 0  n o r  sec tio n  9 2 , o n  w h ich  th e  ap p ellan t relies, render  
necessary  th e  e lem en t o f  frau d  th o se  sec tio n s  a p p ly  w hen tw o  co n d itio n s  
e x is t , n a m ely  th a t  a  p erson  is  p laced  in  a  fidu ciary  relationsh ip  to  a n o th er , 
an d  th a t  h e  d erives a  p erson a l a d v a n ta g e  to  th e  preju d ice o f  th e  in te r e sts

1 1873 L. R. Equity Cases, at page 399. * (1920) 21 N . L. R. 3S91
5 (1952) 54 xV. L. R. 185. . . * (1893) 2 Q. B. 390.
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o f  th e  other. T he failure to  aver fraud m ig h t a lso  h a v e  been  relied  
upon  b y  th e  defendants as a  ground for exclu d in g  th e  op eration  o f  section  
111 o f  th e  T rusts Ordinance. B u t su b-section  (1) (b) o f  th a t section' 
does n o t require th e  elem ent o f  fraud to  be proved  in  order to  avoid  th e  
p lea  o f  prescription.

C ounsel a lso  argued th a t th e  ex isten ce  o f  a  tru st has been urged for  
th e  first t im e  in  appeal. This is n o t s tr ic tly  so , because p la in tiff’s  counsel 
had  a t  th e  tria l relied on  th e  T rusts O rdinance. In  a n y  even t, th e  
p lea  an d  th e  issue th a t “ th e  first d efen dan t m anaged  th e  business for  
and on b eh a lf  o f  th e  plaintiff, w ho w as a m inor a t th e  tim e ” w ere in  m y  
op in ion  q u ite  sufficient to  enable th e  tria l Ju d ge to  decide th e  case on  th e  
foo tin g  o f  a  trust-. H e  erred in hold ing th a t th e  period for w hich th e  
p la in tiff  is en titled  to  an accounting term inated  in  D ecem ber 1943.

I  w ould  accordingly d ism iss w ith  costs th e  appeal o f  th e  defen dan ts  
and allow  th e  p lain tiff’s appeal w ith  costs. T he decree o f  the D istrict- 
Court w ill be se t aside p ro  fo rm a , and a decree entered ordering an accoun t  
to  be tak en  o f  th e  profits o f  th e  business o f  th e  F a cto ry  from  1939, u n til 
d a te  o f  action  and ordering th e  1s t  d efendant to  p ay  to  the p la in tiff  
one h a lf  o f  th e  profits o f  th e  business u n til th a t  d ate , togeth er  w ith  th e  
costs b o th  o f  action  and o f  these appeals.

S a n s o h i, J .—

I  agree. I  do n ot w ish to  recap itu late th e  facts. T h ey  establish  th e  
p rop osition , in  support o f  which Mr. Thiagalingam  cited  au thorities, 
th a t  th e  1s t  defendant w as in a fiduciary p osition  in  relation  to  the' 
pla in tiff. H e  took  charge o f  th e  F actory  and worked i t  w hile the p la in tiff  
w as liv in g  w ith  him  and looked upon him  as h is guard ian . I t  is probable  
th a t  h e som etim es put forward N a in a  M oham ed and som etim es h im self  
as th e  proprietor o f  th e  business w hile th ey  w ere in  league to  cheat th e  
In com e T a x  D ep artm ent and their creditors. I t  is a lm ost im possib le  
to  u n ravel th e  tangled skein o f  their m u tual dealings betw een  th e  years  
1939 and  1914. D uring th a t period their accoun ts seem  to  have been  
in ex tr icab ly  m ixed  together and both  o f  them  h ave represented  them selves  
a t  d ifferen t tim es as ow ners o f  th e  business. B u t  I  am  satisfied  th a t  
th rou gh ou t th a t period it  w as th e  1s t  d efen dan t w ho  w as tho a ctu a l 
m anager, and n ot his brother-in-law  N ain a  M oham ed. T h e legal p o sitio n  
th en  is p lain . W hen th e  1st defen dan t entered  in to  possession  o f  th e  
F a cto ry  h e m u st be considered to  have done so  as th e  p la in tiff’s gu ard ian  
and  for th e  p lain tiff’s b e n e f it ; h e becam e a tru stee  for the p la in tiff  
and  h e is therefore liable to  accou n t from  th e  tim e th o  p la in tiff’s t it le  
accrued. L each , C. J .,  in K a ll io rn i B i  v . A b d u l  II ah ab  1 had a sim ilar  
case to  d ecide. H e refers to  th e  earlier E n glish  cases and  points o u t th a t  
th e  eq u ita b le  princip les w hich  th e y  estab lish ed  h a v e  been em bodied  
in  se c tio n s  90  and 92 o f  th e  T ru sts O rdinance (Cap. 72).

I  sh a ll a ssu m e th a t th e  lea se  in  favou r o f  Scyadu  w as w iped  o u t b y  th e  
F in a l D ecree  w hich  was entered  in  M ay 1941 in  th e  p artition  action . 
B u t th a t  w ill n o t help  tho 1st d efen d an t, b ecause on ce ho en tered  
a s th e  a g en t o f  th e  plaintiff, w ho a t  th a t tim e w as regarded  as a  co -lessee  
w ith  h is s tep  sister (the d efen d an t’s w ife), h is con tinu ed  possession  o f  th e  

> A .  I .  /?. [1030) M a d r a s  313 .
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F a c to r y  m u s t  b e considered  to  S a v e  b een  on  th e  sam e fo o tin g . O n  
w h a t o th er  basis can th e  1s t  d e fen d a n t cla im  to  h a v e  rem ained  in  p o s se s ­
sion  ? I t  can n ot be argued th a t th e  fid u ciary  re lation sh ip  b etw een  th e  
p la in tif f  and  th e  1s t  d efen d an t cou ld  l io t  e x is t  apart- from  th e  lea se  w h ich  
m a d e  no m en tion  o f  e ith er o f  them  ; th a t  relationsh ip  arose b y  op era tio n  
o f  ru les o f  eq u ity , an d  th e  character o f  tru stee  w ith  w hich  th e  1s t  d e fe n d ­
a n t  w a s clo th ed  'w h en  h e en tered  in to  p ossession  cou ld  n o t  b e ta k e n  
a w a y  from  him  b y  th e  a c ts  o f  th ird  p a rtie s , a n y  m ore th a n  h e  co u ld  rid  
h im se lf  o f  it  b y  h is ow n unilateral a c ts .

T h e se ttlem en t o f  10th  N o v em b er , 1943, in  case N o . 1SS3  d o es n o t  
a v a il tho  1st d efen dan t either. T h e  first p o in t to  be n o ted  a b o u t i t  is  
th a t  i t  w as entered  in to  on ly  five d a y s  a fter  th e  p la in tiff a tta in ed  th o  
a g e  o f  tw en ty -o n e . W here, as in  th is  case , th e  relationship  o f  g u ard ian  
a n d  w ard  had  ex isted  betw een  th o  p l a i n t i f f  and th e  1s t  d e fen d a n t for  
so m e years prev iously , there is  a  p resu m p tion  in  eq u ity  th a t  u n d u e  
in flu en ce continued  for a  sh ort p eriod  a fte r  th e  relationship  had  ceased . 
S ee  th e  cases cited  b y  de S ilva , A . J . ,  in  Pe.re.ra v . T is s e ra  1 w here a s im ila r  
s itu a tio n  arose. E v en  a t  th e  tim e o f  th e  se tt lem en t and for som e m o n th s  
th erea fter  th e  p la in tiff  w as s t ill w ork in g  in  th e  F actory  an d  w as c lea r ly  
u n d er th e  in fluence o f  th e  1 st d efen d a n t. N o  ev idence a t  a ll h a s  b een  
led  to  sh o w  th at before th e  p la in t i f f  en tered  in to  th e  se tt le m e n t he re ce iv e d  
h o n e s t  an d  d isin terested  ad v ice , n or h a s a n y  a ttem p t been  m a d e  to  
esta b lish  th e  good fa ith  o f  th e  tra n sa ctio n  a s required by  sectio n  1 1 1  o f  
th e  E v id en ce  O rdinance (Cap. 11). A ll through out th a t  case, i t  m u s t  
b e rem em bered , th e  p la in tiff w as u n d er  tw en ty -o n e  years o f  a ge  an d  n o  
gu ard ian  ad litem  w as ajjpointed  to  rep resen t him . T h e 1st d e fen d a n t,  
on  h is  ow n adm ission, w as co n d u ctin g  th e  d efence o f  th e  pilaintiff an d  
fin an cin g  it. This stren gth en s th e  p resum ption  th a t a n y  s e tt le m e n t  
en tered  in to  w as reached in  a s itu a tio n  w h ere  th e  1s t  d efen d an t con sid ered  
h is  ow n  in terests, rath er than  th e  d u ty  h e  ow ed to' th e  p la in tiff. A n y  
a d v a n ta g e  w hich  th e  1s t  d efen d a n t ga in ed  under th a t  se tt le m e n t—  
w h ich  w as obv iously  m ade w h ile  th e  p a r tie s  had  in  m ind  th e  earlier lea se  
to  S ey a d u — m u st be held  b y  h im  fo r  th e  ben efit o f  th e  p la in tiff  fo r  h e  
ga in ed  i t  b y  ava ilin g  h im self  o f  h is  f id u ciary  p o s i tio n . I t  is n o t  op en  
to  him  to  sa y  th a t lie ceased  to  be a tr u s te e  m erely  because o f  th is  s e t t le ­
m en t. U nder S ection  90 he co n tin u ed  to  be su b ject to  th e  d isa b ilit ie s  
o f  a  tru stee  even  though  th e  term s o f  s e tt le m e n t  do n o t m ak e a referen ce  
to  th e  earlier p osition  o f  the p arties.

T h e  ev idence estab lish ed  th a t th e  1s t  d efen d a n t had  am p le  m ea n s  to  
o b ta in  a lease for 35 years ; th e  h u sb a n d  o f  Susila  de S ilv a  w as a n x io u s  
th a t  th e  lease  should  be ex ecu ted  ; 3re t  for  ob vious reasons th e  1s t  
d efen d a n t did  n o t choose to  en ter in to  th e  lease. H e  preferred to  b eco m e  
a m o n th ly  ten a n t in respect o f  th e  F a c to r y , fo n d ly  th in k ing  th a t  h e  w o u ld  
th ereb y  extin gu ish  the rights o f  th e  p la in tiff. I  do n o t b e liev e  th a t  th e  
p la in tif f  d id  n o t w ish to  e n jo y  th e  b e n e f i ts  o f  th e  con tem p la ted  lea se .
T h e  receip t dated  10th M a y ,  1944, w h ich  w as issued  to  th e  p la in tif f  
for ren t paid  by him  to  d e S ilva  for th e  m o n th s  o f  M arch and  A pril j 1944 , 
sh o w s th a t  th e  p la in tiff’s  a ttitu d e  w a s  a n y th in g  b u t one o f  in d ifferen ce  
a s  regards h is con tinu in g as a  te n a n t  o f  d e  S ilva . T h e d efen d a n t d id  

1 (1933) 35 X .  L . B . 257.
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n ot even  p ay  th e  costs o f  th e  a ction  N o . 1SS3. H is  con d u ct through out  
• lias been d ishonest and  h e  crow ned  h is d ishonest d ealin gs, w hich  had  

begun from th e tim e h e en tered  in to  possession  o f  th e  F a cto ry , b y  turning  
th e  p la in tiff ou t o f  th e  F a cto ry  in  J u ly  1914, and becom ing th e  m o n th ly  
ten a n t o f  d e S ilva . H o w  a p tly  d o  th e  w ords o f  Lord K in g , L . C., in  
K ccch  v . S a n d  fo r d  (supra) f it  th is  situ a tion  w hen  he said  :— “ I f  a tru stee, 
on th e  refusal to  renew , m ig h t h a v e  a  lease to  h im self, few  tru st esta tes  
w ould  be renew ed to  cestu is  que tru sts  ” . T h e m o n th ly  ten a n cy  w hich  
th e  1s t  d efendant created  for  h im se lf  alone, as h e th o u g h t, m u st be p re­
sum ed to  be a ten ancy  for th e  b en efit o f  th e  p lain tiff and  th e  2nd d efendant. 
A s I  hold th a t th e  1 st d efen d an t w as a tru stee for th e  p la in tiff b o th  a t  
th e  tim e o f  th e  se ttlem en t and  a t  th e  tim e he becam e a m o n th ly  ten a n t, 
th e  presum ption  th a t h e  d id  so  for  th e  la tte r ’s b enefit is  a b so lu te  and  
irrebuttable according to  th e  ru le in  I n  re  B is s  (supra). R om er, L . J .,  
said  in  th a t  c a se :— “ T h e eq u itab le  doctrin e I  am  considering is n ot  
lim ited  in  its  application  to  cases w here th e  old  lease w a s renew able by  
agreem ent or custom , or w here th e  new  lease w as ob ta in ed  b y  surrender
or before exp iration  o f  th e  o ld  l e a s e .........................A nd further I  m ay
n o te  here th a t th e  cases sh ow  th a t , w ith  regard to  a person ob ta in in g  a 
renew al, w ho occupies a  fiduciary  p osition , i t  is contrary to  pu b lic  p o licy  
to  a llow  him  to  rebut th e  p r e s u m p tio n  th a t  in  ob ta in in g  a  renew al h e  
acted  in  th e  in terests o f  a ll p ersons in terested  in th e  o ld  lease  ” . T he  
1s t  defendant continued  to  b e a  tru stee  for th e  p la in tiff through ou t  
and I  hold therefore th a t th e  1s t  defendant is liab le to  render an  account  
for th e  entire period up to  th e  tim e o f  filing this action .

On th e  question  o f  th e  a m en d m en t o f  th e  p la in t, th is  is  one o f  those  
excep tiona l cases w here, ev en  i f  th e  claim  covered b y  th e  am en dm ent  
had  been barred a t  th e  t im e  o f  th e  am endm ent, th e  ju d ge w as fu lly  
en titled  to  allow  th e  am en d m en t. L ord Esher, M. R ., in  W eldon  v. N e a l 1 
said  th a t under very  p ecu liar circum stances th e  Court m ig h t p erhaps  
h ave pow er to  allow  such  an am endm ent. B u t th e  p la in tiff  need  n o t  
rely  on  th is excep tion  because th e  am en dm en t did n ot se t  up a new  cause  
o f  action . F urther, th e  cla im  w as n o t barred a t  the tim e o f  th e  a m e n d ­
m e n t  because a jicrson in  th e  p o sitio n  o f  th e  1st  d efen dan t can not p lead  
th e  benefit o f  th e  P rescrip tion  O rdinance.

F in a lly , I  do n o t agree w ith  th e  subm ission  o f  th e  1st d efen d an t s 
counsel th a t th e  question  o f  a  tru st w as n o t raised u n til th e  hearing o f  
the appeal T he averm en ts in  th e  p la in t are sufficient to  enab le the  
p la in tiff to re ly  on  th e  eq u itab le  princip les w hich  w e h a v e  applied  in  
our judgm ents. I t  w as n o t n ecessary  for th e  p la in tiff to  p lead  those  
princip les in his p la in t ; th e ir  ap p lica tion  to  th e  fa cts  as found is a u to ­
m atic . I f  there were a n y  d o u b t in  th e  m at ter I  t h ink th e  course su ggested  
by Lord A tk inson  in  J a y a w ic k r c m e  v . A m a ra s u r iy a  2 cou ld  b e adopted . 
T he p la in tiff has “ estab lish ed  a  good  and m eritorious cau se o f  action  
according to  the sy stem  o f  law  ap p licab le to  th e  case ” and  th e  ab sen ce • 
o f  th e  word “ trust ” from  th e  p la in t and issues should  n o t bar h is right  
to  relief. - -

■ A p p e a l  4 1 6  d ism isse d .-
A p p e a l  4 1 7  a llow ed .

■ 2 (19IS) -20 S .  L. 11. 2.SO.1 (J.SS7) 19 Q. B . D. 391.


