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JABIR
VS.

KARUNAWATHIE

S U PR EM E COURT.
S. N. SILVA CJ.
TILAKAW ARDANE, J.
AM ARATUNGAJ.

SC 18/2004.

FE B R U A R Y  18, 2005.

Civil Procedure Code - Section 396, Section 760 - Rent Act, No. 7 of 1972
- Pending appeal defendant tenant dies - Abatement - Three years later 
the wife makes application for substitution and set aside order of abatement
- Legality - Court of Appeal abating in the absence of an application for 
substitution, Article- 126-Constitution - Court of Appeal Rules - Rule 38.

The 1st de fendan t tenant lodged an appeal aga inst the judgm en t o f the 
D is tric t cou rt w h ich held in favou r o f the p la in tiff land lord . W hils t the appeal 

w as pend ing  the de fend an t ten an t d ied  on 30 .01 .2000 . On 29 .01.2002 
the p la in tiff filed  a m otion bring ing th is  m atte r to the no tice  o f C ourt and 

sought an abatem ent. The Court issued notice on the registered A ttorney on 
record. On being satisfied that the notices were served - the Court of Appeal 
allowed the motion o f the p la in tiff-respondent. The appeal was abated, and 
W rit w as executed.

On 13 .05.2003 , m ore than 3 years a fte r the death o f the de fendant - 
ap p e lla n t tenan t, h is spouse m ade an app lica tion  to ge t the aba tem ent 
o rder set as ide and fo r sub s titu tion  o f he rse lf in the room o f the deceased 

de fend an t-a pp e llan t. The C ourt o f A ppea l set as ide the o rder o f abatem ent 
and subs titu tion  w as a llow ed and the case re listed .

On spec ia l leave be ing g ranted ,

HELD:

(1 ) The consequence  o f ab a tem e n t o f a case is because the case 

record has becom e de fec tive  on accoun t o f the death o f a party
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and those pa rties  w ho are m a te ria lly  in te res ted  in the  case not 

tak ing necessa ry  steps. No cog en t o r e xp lic it reasons are g iven 

fo r the cause of.de lay.

P er  S h iran i T h ilaka w ard an e . J.

“The P e titio ne r cou ld  not a fte r 'm o re  than 3 yea rs  and 3 m on ths o f the 
dea th  o f the  1st d e fe n d a n t-a p p e lla n t, and one  y e a r a fte r  th e  o rd e r, o f 

aba tem en t seek to rem edy th is  s itua tion ".

(2 ) The p roxy o f the R eg is te red  A tto rne y  had been revoked . It w as 
in c u m b e n t upon  the 1st d e fe n d a n t-a p p e lla n t even  p r io r  to h is 

death to have taken s teps to have h is reg is te red  A tto rn e y -a t-L a w  

en te r p roxy and file  the  requ ired  papers. In fa iling  to g ive  such 

in s tru c tio n s , the a p p e lla n t had even  p rio r to his death  fa iled  to 
exe rc ise  due d iligence  in the  p rosecu tion  o f h is appeal.

Held further:

(3 ) T he  C ourt o f A ppea l m ust in such a p p lica tio ns  m ade on the  death 

a party  requ ire  such a p p lican t o r the pe titio n e r o r ap p e lla n t o r as 

th e  case  m ay be to p la ce  b e fo re  C o u rt s u ff ic ie n t m a te r ia l to 

es tab lish  w ho is the p ro pe r person to be sub s titu ted  -  C ourt o f 

appea l Rule 38, S ection  760 C ivil P rocedu re  Code.

P er  S h iran i T ila kaw a rda na , J.

“W ith  the  death o f the  1st d e fe n d a n t-a p p e lla n t ten an t the  c o n tra c t o f 
tenancy  cam e to an end and in the  c ircu m sta nce s  his su rv iv ing  spouse  

adm itted ly  not in occupa tion  o f th is  p rem ises  w ou ld  not be a fit and p rope r 

person to be substitu ted  in the room  o f the  1 st d e fe n d a n t-a p p e lla n t tenan t. 
T he  on ly  m a n n e r in w h ich  the  s u rv iv in g  spo use  o f the  1st d e fe n d a n t- 

ap p e lla n t cou ld  con tinu e  w o u ld  be as a s ta tu to ry  te n a n t unde r S ec tion  

36(2) but c le a rly  as she is no t re s id e n t in the  p re m ises , she cou ld  not 

p lead sam e".

APPEAL from  the ju d g m e n t o f the  C ourt o f A ppea l reported  in 2004 3 Sri 

LR 123.
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C a s e s  r e f e r r e d  t o  :

1. S im on S ilva vs. S ivasupram an iam  - 55 NLR 562
2. S uppram an iam  e t a l vs. S ym ons et a l - 18 NLR 229.

LC S enev ira tne  PC  w ith  Riza M uzn i fo r p la in tiff-a ppe llan t-resp on de n t- 
p e tit io n e r .

S a n je e w a  J a y a w a rd a n e  w ith  P r iy a n th i G u n a ra tn e  fo r p e t it io n e r -  
responden t.

Septem ber 7, 2005

SHIRANEE TILAKAWARDANE, J.

The P la in tiff instituted action in the D istrict Court of Mt. Lavinia for the 
e jectm ent o f his tenant (now Deceased) the 1 st D efendant-Appellant 
fo r the w rongfu l subletting  of the prem ises in suit, nam ely 393, Galle 
Road, Colombo 4, to the 2nd, 3rd, 4th and 5th Defendant-Respondents, 
w ithout the prior sanction of the Landlord. It was comm on ground that 
the Rent Act No. 7 o f 1972 governed the said prem ises. The D istrict 
Judge o f Mt. Lavinia  by Judgm ent dated 28/08/1997 held in favour of 
the P la in tiff (A5).

Only the 1 st D efendant lodged an appeal, but while  it was pending 
the 1st D efendant-Appellant died on the 30/01/2000, a fact proved by 
the death ce rtifica te  marked A7.

On 29.01.2002, a lm ost two years later, the Plaintiff-Respondent filed 
a motion bring ing th is m atter to the notice of court. The Court issued 
notice on the registered A ttorney-a t-Law  on record. On 7.5 2003 after 
ascerta in ing  the fact that notice was not returned and thereby being 
satisfied that the notices had been served, the Court of Appeal allowing 
the app lica tion of the said P la in tiff-R esponden t made an Order for 
abatem ent of the Appeal.

On the 13.05.2003, more than three years after the death of the 1 st 
D efendant Appellant, his spouse, the Petitioner Respondent, filed an 
app lica tion by w ay of a petition in the Court of Appeal. The D istrict 
Court referred to in the caption is the District Court of Moratuwa, though 
this case was a case institu ted in the D istrict Court of Mt. Lavinia. Be
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that as it may, it is im portant to note tha t the P e titioner-respondent 
filed  the app lica tion  only a fte r the w rit o f execution  w as issued in the 
District Court of Mt. Lavinia, after the Appeal was abated. This emanates 
from  the facts adverted to in the prayer o f the petition  filed  by the 
Petitioner respondent in the C ourt o f Appeal.

The P e titioner-respondent by th is Petition made an app lica tion  to 
set aside the sa id O rder o f Abatem ent m ade by the C ourt o f Appeal 
dated 07.05.2003, for substitution of herself in the room of the deceased 
1st Defendant-Appellant, and fo ra  re-listing of the Appeal..She claimed 
therein that she had a daughter w ho was a co-he ir to the estate  o f the 
deceased 1 st Defendant-Appellant. Her daughter has filed no a ffidavit 
consenting to the substitu tion  nor was she noticed o f the app lica tion  
fo r substitu tion .

This app lica tion  was a llowed by the ’C ourt o f Appeal by its o rder of
12 .12 .2003  in w h ich  the  o b jec tio ns  o f the P la in tiff-R e sp o n d e n t- 
Respondent were overruled, the Order o f Abatem ent was set aside the 
substitu tion  was a llowed and the case was re-listed.

On 24/02/2004 th is C ourt granted specia l leave to appeal on the 
fo llow ing question of law.

(1) Can the P e titio n e r-re sp o n d e n t m ake th is  a p p lica tio n  fo r 
substitu tion  a fte r m ore than 3 years o f the death o f the 1st 
defendant-Appellant?

(2) Was the C ourt o f Appeal jus tified  in the c ircum stances o f this 
case, in p a rticu la r in the absence  o f any a pp lica tion  fo r 
substitu tion  to have abated the said appeal?

(3) W ithout p re jud ice to the a foresa id  questions o f law  is the 
Pe titioner-respondent e lig ib le  to seek substitu tion  in p lace of 
her deceased husband the 1 st D efendant-Appellant in view  of 
the provis ions o f Section 36 o f the Rent Act No. 7 o f 1972 as 
amended.

In the aforesaid O rder o f 12.12.2003, the Court o f Appeal reference 
was made that the P e titione r-responden t’s spouse, w ho w as the 1 st 
D efendant-A ppellan t in the Appeal, had died on 30/01/2001. This
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appears to be a factual error, as according to the death certificate, 
which has been produced marked A7 and pleaded by the P laintiff- 
R espondent-R espondent-Petitioner his death had occurred a year 
earlier, on 30.01.2000.

Indeed, according to the Court of Appeal it is clear that the only 
app lica tion  that was made before the C ourt was by the P la intiff- 
respondent in the Court of Appeal who had informed the Court that the 
1st D efendant-A ppellan t was dead and produced A7. The Court had 
according to law thereupon noticed the registered Attorney-at-Law. 
The notice was issued on 08/02/2002 and according to the journal 
en try  dated 0 5 /03 /2002  the  sa id no tice  has not been returned 
undelivered. Thereupon, on app lica tion made on 07/05/2002 appeal 
was abated.

The consequence of abatement of a case is because the case record 
has becom e defective  on account o f the death of a party and those 
parties materially interested in the case not taking the necessary steps.

The Petitioners could not after more than a lm ost 3 years and 3 
m onths a fte r the death of the 1 st D efendant-Appellant and one year 
a fter the order o f abatem ent by the Court of Appeal, seek to remedy 
the situation.

In the case of Simeon Silva  vs. S ivasup ram an ian i') where after the 
death of the pla intiff, his legal representa tive  delayed for nearly 18 
m onths to have them selves substitu ted, it was held that the order of 
abatem ent o f the action should be entered under Section 396 of the 
Civil Procedure Code.

In considering all the facts relating to the case therefore the order of 
abatem ent of the action had leg itim ate ly  been made because the 
Petitioner who seeks to substitute herself in place of the 1 st Defendant- 
A ppe llan t had fa iled to take steps rendered necessary by law.

This Court has also considered that in any event the Petitioner had 
not come w ithin a reasonable time to have the order of abatem ent set 
aside. Furtherm ore no cogent or exp lic it reasons were given for the 
cause o f the delay except to say that it was “for reasons beyond her
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control". In other words she has not proffered any rational explanation, 
which could leg itim ate ly be considered as a valid reason fo r the delay.

In this respect it is a lso  im portant to cons ider w hether there  has 
been a de fect or error m ade by the C ourt o f Appeal, in the de livery o f 
notice on the Petitioner. This arises in the c ircum stances that at the 
tim e o f the serv ice  o f th is notice, accord ing to the p lead ings o f the 
Petitioner, the R egistered A tto rney ’s proxy had been revoked and a 
new registered A ttorney-at-Law  had been appointed.

The proxy o f the reg istered  A tto rney-a t-Law  had been revoked. 
The P e titione r-R espondent adm itted that she knew  this fac t as far 
back as 22.09.1998. Accord ing  to the a ffidav it o f the Petitioner dated 
21/05/2003 paragraph 2(b), "the Petitioner was aware that prior to the 
death of the 1 st R esponden t” , and he had taken steps to revoke the 
proxy of the registered Attorney-at-Law on 22/09/1998". It is noteworthy 
that at-this tim e the Appeal was pending, having been lodged in the 
C ourt o f Appeal on 17/10/1997. So it was incum bent upon the 1st 
D efendant-A ppellan t, even prior to his death, to have taken steps to 
have his new registered Attorney-at-Law enter proxy and file the required 
papers in the C ourt o f Appeal. In fa iling  to g ive  such ins tructions the 
1 st D efendant-A ppellan t had even prior to his death fa iled to exercise 
due d iligence  in the prosecution o f his Appeal.

It was such fa ilu re  and lack o f d iligence  on the part o f the 1st 
D efendant-Appellan t, w hich fac ilita ted  and/or caused the notice sent 
by the C ourt o f Appeal on 07/05/2002, to be sent to a reg istered 
A ttorney-a t-Law  on record whose proxy by then had been revoked. It 
is required by law that the Court before m aking an order o f abatem ent 
should notice  the parties only as fa r as it conven ien tly  can, to give 
them an opportun ity  o f show ing cause aga inst the order. But even 
though the Court had fo llowed such procedure it w as sole ly due to the 
inept fa ilure of the 1 st D efendant-Appellant, even prior to his death, to 
exercise due d iligence  in his case and fa ilu re  to g ive adequate  but 
necessary instructions for the filing of fresh proxy in the Court of Appeal 
that no papers had been filed by the 1 st D efendant-Appellant’s spouse. 
The consequences o f such fa ilu re  must be borne by the party.
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It is im portant when cases are pending before courts to prevent any 
o f the aggrieved parties from  being unduly barred from achieving the 
legitimate result of their litigation by intervening factors. In this context, 
Wood Renton C.J. and Ennis J. in Suppram aniam  et al Vs. Symons et 
a l (2) said that “People may do w hat they like w ith  their d isputes so 
long as they do not invoke the assistance of the courts of law. But 
w henever that step has been taken they are bound to proceed with all 
possib le  and reasonable  expedition, and it is the duty of the ir legal 
advisers and of the Courts them selves to see that this is done. The 
work of the Courts must be conducted on ordinary business principles, 
and no Judge is obliged, or is entitled, to allow  the accum ulation upon 
his Court list of a mass of inanim ate or sem i-an im ate actions” .

The only ground urged by the Petitioner in the Petition for the order 
of abatem ent to be set aside, was that no proper notice had been 
issued on the Petitioner and the bald statem ent that the said order of 
abatem ent had been made “due to reasons beyond the control of the 
Petitioner” . No details or material has been placed before the Court as 
to w hat “ reasons were beyond the control of the P e titioner” . In other 
words she has failed to explain the delay in taking steps according to 
law on the death of a party. Furtherm ore on the facts referred to above 
it is clear that the A pplicant-Petitioner-R espondent had not acted 
d iligently  and with the required level of due vig ilance to rem edy the 
defect in the record on the death of the 1 st Defendant-Respondent. 
The order o f abatem ent is the reasonable and expected outcom e of 
such fa ilure.

After the 1 st Defendant had lodged an appeal in the Court of Appeal, 
the record of the C ourt o f Appeal became defective by the reason of 
the death of the 1 st Defendant on 30/01/2000. The procedure according 
to law to rectify the defect and seek substitu tion has been explic itly 
described in the Code of Civil Procedure.

In terms of Section 760A of the Civil Procedure Code, “ in the manner 
provided in the rules made by the Supreme Court for that purpose, the 
Court could determ ine, who, in the opinion of the Court is a proper 
person to be substitu ted or entered on the record in place of or in 
addition to the party who had died or undergone a change of status
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and upon such order of the Court the person shall thereupon be deemed 
to have been substitu ted or entered o f record".

The re levant Rule 38 o f the C ourt o f Appeal Rule reads as fo llow s :

“W here at any tim e a fter the lodging o f an app lica tion  fo r specia l 
leave to appeal, or an app lica tion  under A rtic le  126, or a notice  o f 
appeal, or the grant o f special leave to Appeal, o r the g rant o f leave to 
appeal by the Court of Appeal, the record becomes defective by reason 
o f the death or change o f s ta tus o f a party  to the proceedings, the 
Suprem e C ourt may, on an app lica tion  in tha t beha lf m ade by any 
person in terested , or ex m ero motu, require  such app lican t or the 
petitione r or appellant, as’ the case may be, to p lace before the court 
s u ffic ie n t m a te ria l to e s tab lish  w ho  is the  p rope r person  to be 
substitu ted  or entered on the record in p lace of, o r add ition  to, the 
party w ho has died or undergone change o f s ta tu s ............”

The C ourt o f Appeal m ust there fore  in such app lica tions m ade on 
the death o fe  party, “require such applicant or the petitioner or appellant, 
as the case may be, to p lace before  the C ourt su ffic ien t m ateria l to 
estab lish  who is the proper person to be substitu ted."

It is ne ithe r an autom atic  O rder but a considered O rder that is 
envisaged. All the more so if there  is m ore than one heir. In th is case 
the P e titioner has exp lic itly  p leaded that both she and her daughter 
w ere lawful heirs in paragraph 15 o f her petition dated 13.05.2003.

In th is context, it is re levan t to note tha t adm itted ly  on her own 
a ffidavit dated 13/05/2003 filed in the D istrict C ourt o f Mt. Lavin ia  she 
had not stated as to how the rights o f the 1st D efendant-A ppellan t, 
even if such were available, would devolve upon her. Especially in view 
of the fact tha t th is was a ren t and e jec tm en t m atter and it appears 
that adm itted ly she was not res id ing  in the prem ises, w hich w as the 
subject matter of the action. Furthermore, even though she has claimed 
to be the legal w ife  no m ateria l has been placed before  the C ourt to 
determ ine w hether she is the lawful w ife o f the 1 st D efendant-Appellant 
nor that she is a fit and proper person to be substitu ted  in the room of 
the 1st Defendant-Appellant.
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In any event, w ith the death of the 1st D efendant-Appellant the 
contract o f tenancy cam e to an end and in the circum stances that the 
surviving spouse of the 1 st Defendant-Appellant was not, admittedly, 
in possession of the prem ises and was not a registered member of the 
partnership she would not be the fit and proper person to be substituted 
in the room o f the 1st D efendant-Appellant.

The only manner in which the surviving spouse of the 1 st Defendant- 
Appellant could continue would be as a statutory tenant under section 
36(2) but c learly as she is not resident on the premises, she could not 
plead the same.

Accordingly, the order of the Court of Appeal dated 12/12/2003 
setting aside the order o f abatem ent and allow ing substitu tion is set 
aside and the appeal is abated and the order dated 07/05/2003 made 
by the Court o f Appeal abating the appeal is upheld and the application 
fo r substitu tion  in the room o f the 1 st D efendant-Appellant is refused.

S. N. SILVA, C. J. —  / agree.

AM AR A TU N G A , J. —  / agree

Judgm ent o f the Court o f A ppea l se t aside. 
O rder o f aba tem ent to stand.


