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Civil Procedure— Claim by a defendant against a co-defendant fo r  substantive relief— 
Jurisdiction o f Court to entertain it.

lies judicata—P artition action— Withdrawal of action— Consent by some of the 
defendants— Failure to obtain leave to institute fresh action— Effect on rights 
o f parlies in  a subsequent action— Civil Procedure Code, ss. 207, JOB.

(i) The Civil Procedure Code docs not empower n Court to entertain substan
tive claims for relief preferred by defendants inter se. Therefore, if A sues 14 
for declaration o f title  to certain property and m akes C, a co-owner, a  party 
defendant in order to ensure a more complete and effectual adjudication of 
the issues arising in the action, C cannot-, while supporting A ’s allegations

I against B , ask for a declaration o f rights and an award o f damages on his own 
account against B .

(ii) A instituted action Xo. 1 for the partition o f a land on the basis that- it 
was exclusively owned in common, from a common source o f title, by him and 
the defendants one o f whom was B . C intervened claiming for himself an un
divided 2/9 share o f tho land. A decided to  avoid a. contest on the issue of 
C’s claim. Ho. obtained, with B 's  consent, permission from the Court to 

1 withdraw the action ” but did not ask for liberty to institute, a fresh notion. 
Accordingly, tho trial Judge entered a decree dismissing A’s action with costs 
in favour o f C.

About a year later the successors-iu-titlo of B  instituted action Xo. 2 against 
C in respect o f the identical land claiming declaration o f title  to the 2/9 share 
which C had claimed in action Xo. 1. A was also joined in action Xo. 2 ns a 
defendant in order to ensure a more complete and effectual adjudication of 
the issues arising in the action.

Held, (a) th at the failure of A to obtain liberty under section 406 of tho 
Civil Procedure Code to bring fresh proceedings a t  the time when he “ with
drew ” from the partition action (Action Xo. 1) was fatal to  any  fresh attempt 
by A to roagitafe a claim which came into conflict with C’s title to an undivided 
2/9 share.

(6) that the plaintiffs in action Xo. 2, being privies of B  who bad consented 
to tho unconditional withdrawal of action Xo. 1, were also precluded from 
assorting th at the title  which had passed to them from B prevailed over 
tho title of C.
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October 2S, 1955. Gkatiaen, J .—
£•-

T h e p la in tiffs su ed  th e  1st an d  2nd defendants in  th is a ctio n  for a 
^ d e c la r a tio n  o f  titlo  to  an  ‘’'u n d iv id ed  18 lacham s s h a r e ” o f  a  defined  

a llo tm en t o f  land, 37 lach am s in  ex te n t . T h is a llo tm en t h a d  orig inally  
form ed p art o f  a  larger lan d  called  T haddanthoddain  (47 lacham s in  
ex te n t)  o u t o f  w hich  tw o  sm a ll p ortions had  passed  in to  th e  possession  
o f  th ird  p arties b y  p urchase. A ccord ing to  th e  p lain tiffs, th o  en tire  
37  lacham s a llo tm en t to  w hich  th is  action  relates belonged to  th em selves, 
th e  3rd and  4 th  d efen dan ts in  th e  proportions o f  IS, 11, and S resp ec tiv e ly . 
T h ey  alleged  th a t th e  1st an d  2n d  defendants, w ho had  no t itle  to  th e  lan d , 
ob structed  their  possession  as co-ow ners on 10th  D ecem ber 1950. 
A ccordingly, th ey  cla im ed , in  ad d ition  to  a declaratory decree in  respect 
o f their title  on th is basis, an  order for the ejectm ent o f tho 1s t  and  2nd 
d efendants and  dam ages. T h e 3rd and  4th  defen dants were jo in ed  in  
th e  action  in  order to  ensure a m ore com plote and effectual ad judication  
o f  tho issues arising in  th e  lit ig a tio n .

T he 1st an d  2nd d efen d an ts are husband and w ife. She d iscla im ed  
a n y  share in  th e  land  on her ow n account. T he 1st d efen dant, on  th e  
other hand, claim ed to  be th e  ow ner b y  inheritance o f  an  u nd ivided  
2/9  share ; according to  h im , th e  co llec tive  rights o f  co-ow nership asserted  
b y  th e  p lain tiffs and  th e  3rd  an d  4 th  defendants m u st be restricted  to  
th e  balance 7 /9  share. On tliis  basis, he repudiated the a lleg a tio n  th a t  
lie  an d  h is w ife were trespassers, and resisted  tho claim s for eject incut- 

and dam ages.

T h e 3rd and 4th  d efen d an ts file a jo in t answer supporting th e  p la in tiffs’ 
a llegation  th a t th e  1st d efen d an t h ad  no share in  th e  37 lacham s a llo tm en t. 
T h ey  too asked for a d eclaration  o f  their respective rights and  an aw ard  
o f  dam ages on their ow n accoun t again st tho 1s t  and 2nd d efen d an ts. 
T hose la tter  claim s should , o f  course, h ave been rejected  b y  the learned  
J u d ge  ex  m ero m otu . T ho C ivil Procedure Code does n o t em p ow er a 
Court to  en terta in  su b sta n tiv e  claim s for relief preferred by defen dan ts  
in te r  se . I t  is no d o u b t perm issib le, and som etim es necessary, to  a d 
ju d ica te  upon com p eting  cla im s o f  one se t o f  defen dants again st the other, 
b u t on ly  in  so far as w ou ld  en ab le th e  Court to  determ ine w heth er th e  
relie f asked  for b y  the p la in tiff  (or aga in st him  upon a claim  in  rceonvcn- 
tion ) ou gh t to be gran ted . F e rn a n d o  v . F e r n a n d o 1 and B a n d a  v. B a n d a  ?. 
P u t  th e  form al decree can n ot aw ard su bstau tivo  re lie f ex cep t in  favour  
o f  th e  p la in tiff or a g a in st h im . A ccord ingly, th e  claim  o f  the 3rd and  
4 th  d efen d an ts for a  d eclaration  o f  t itle  and  for dam ages ag a in st th e  1st  
and  2nd defen dan ts cou ld  o n ly  h ave been en terta in ed  in  soparate p ro
ceed ings. T he question  o f  stam p  d u ty  is also in volved . T hese ob jection s  
go b eyon d  a com p la in t o f  m ere irregularity. I  w ould therefore hold  
th a t  th e  Court had  no ju r isd iction  to  enter a decree granting  su b sta n tiv e  
re lie f  to  c ith er the 3rd or th e  4 th  defendant aga in st th e  1st a n d  2nd  

defen dan ts.

■ (1030) 41 X. L. it. SOS. * (1011) 12 X. L. It. 475,
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W ith  regard to  the p la in tiffs’ c la im  a g a in st  th e  1st and  2nd d efen dan ts, 
th e  lea rn ed  J u d g e  decided, u p on  h is  a sse ssm en t o f  th e  oral and d ocu m en 
ta r y  ev id e n c e , th a t  th ey  had  e s ta b lish ed  th e ir  jo in t right to  an  u n d iv id ed  
18 la ch a m s share o f  the land  an d  th a t  th e  ou tsta n d in g  shares belon ged  
e x c lu s iv e ly  to  th e  3rd and  4 th  d efen d a n ts  in  th e  proportions se t  o u t  in  
th e  p la in t. I t  fo llow s th a t in  h is  op in io n  th e  1s t  d efen dant and h is w ife , 
b ein g  trespassers, were liable to  bo e je c te d  a t  tho instance o f  th e  
p la in tiffs .

T h e  ju d g m en t on  questions o f  foo t is n o t  co m p lete ly  free o f  misdirec tion , 
b u t I  d o  n o t  consider the errors co m p la in ed  o f  t'o be sufficiently su b s
ta n t ia l to  ju s t ify  our reaching an  o p p o site  conclusion . In  m y op in ion , 
h ow ever , th e  learned Judge w ro n g ly  re jec ted  th e  objection  th a t  tho  
p la in tiffs  w ere precluded in law  from  assertin g  a n y  title  which cam e in to  
con flic t w ith  th e  1st d efen dan t’s  t it le  to  a  2 /9  share.

T h e  1s t  d efen d an t’s p lea, w h ich  is eq u iv a len t to  a  p lea o f  res ju d ic a ta ,  
w a s b ased  on  th e  outcom e o f  a n  earlier lit ig a t io n  in  w hich he, th e  p resen t  
3rd d efen d a n t, a  m an nam ed R n m alin gt m , (w ho is the predecessor in  
t it le  o f  th e  presen t plaintiffs) a n d  certa in  o th ers were parties. In  order  
to  a v o id  confusion  I  propose, in  se tt in g  o u t  th e  re levan t details o f  th o se  
p roceed in gs, to  describe tho p a rties to  th o se  earlier proceedings b y  
reference to  their respective d esig n a tio n s in  tho  p resen t litigation .

O n 2 1 s t  D ecem b er 194S th e  3rd  d efen d a n t in stitu ted  an a ction  for  
th e  p a r tit io n  o f  th is id en tica l lan d  in  a ccord ance w ith  a chain o f  t it le  
w h ich  co in c id es p recisely  w ith  th a t  o n  w h ich  h e and  th e  p lain tiffs now- 
re Iy. H is  p la in t specifically  a v erred  th a t  “  no o th er  persons (had) an y  
r ig h t or in te re st  in  th e  land  so u g h t to  b e p artition ed  ” . R am alingam  
en tered  an  appearance and o b ta in ed  p erm ission  to  file his answ er, i f  
n ecessa ry , a fte r  th e  com p letion  o f  th e  prelim inary  survey. I n  d ue  
cou rse, th e  1s t  d efen dan t in terv en ed  an d  o b jected  to  a jrartition on  th e  
b asis  a sk ed  for b y  th e  p resen t 3rd d efen d a n t. H e  w as accordingly ad ded  
a s  a  p a r ty  defen dan t, and filed an  a n sw er cla im ing an undivided  2 /9  
sh are  u p on  a  t it le  precisely sim ilar to  th a t  w h ich  h e asserts in th e  p resen t  
a ctio n .

T h e  n a tu re  o f  th e  d ispu te arisin g  for a d ju d ica tio n  betw een the p resen t  
3rd d e fen d a n t and th e  present 1 st  d e fen d a n t in th a t earlier litig a tio n  
w as p e r fe c t ly  c le a r : the crucial issu e  w a s  w h eth er th e  1st  d efen d a n t  
h a d  t i t le  to  an  undivided  2 /9  sh are, a n d  w a s to  th a t  ex ten t en titled  to  
o b je c t  to  a  p artition  on  th e  b asis th a t  th e  la n d  w as exclu sively  ow ned  
in  co m m o n  b y  th e  3rd d efe iid an t an d  o th er  m em bers o f  the group c la im ing  
t i t le  from  a  com m on source. B u t  th e  3rd  d efen d an t decided to  av o id  
a  c o n te s t  on  th is  issue. H e  o b ta in ed , w ith  R a m a lin g a m 's  consen t, p er 
m iss io n  from  th e  Court to  “  w ith d ra w  th e  a c tio n  ” , b u t did n o t a sk  for  
l ib e r ty  to  in s t itu te  a  fresh actio n . A cco rd in g ly , th e  trial Judge en tered  
a  d ecree  o n  20 th  O ctober 1949 d ism iss in g  th e  3rd defendant’s  a c tio n  
w ith  c o s ts  in  favour o f  th e  p resen t 1s t  d efen d an t.

T h e  p resen t p la in tiffs and  th e  4 th  d e fe n d a n t ad m itted ly  had no in terests  
in  th e  la n d  prior to  20 th  O ctob er 1949 . V ery  sh ortly  afterw ards, 
h o w ev er , a  num ber o f  tra n sactio n s to o k  p la ce . On 1st March 1950, 
R a m a lin g a m  purchased  an  u n d iv id ed  sh are  w hich  Ithe 3rd d efen d a n t
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had previously a llocated  to  A . V allipuram  (a p arty  to  th e  p artition  
action  belonging to  th e  sa m e group as h im self). A few  m on th s  
la ter R am alingam , b y  a  scr ie s  o f  conveyances, parted  w ith  a ll h is un- 
d iv id cd 'in tcrests in th e  p rop erty  : v id e  P21 in favour o f  th e  1st p la in tiff, 
P 22 in favour o f  th e  2nd p la in tiff , and  P 23  in favour o f  th e  4 th  d efen d an t. 
T he 4th  defendant a lso purch ased  “ 2 undivided laoham s ” from  th e  
3 rd defendant.

I t  w ill be observed that a ll th e  in terests previously  cla im ed  b y  th e  
3 rd defendant have non- been  a llo tted  b y  th e  p lain tiffs e ith er  to  th e  3 rd 
d efendant h im self or to  th e  4 th  defendant by v irtu e o f  purchases  
com pleted  subsequent to  th e  d a te  o f  th e  decree in th e  p artition  action . 
Sim ilarly , all th e  in terests p rev io u sly  a llo tted  by the 3rd d efen d an t to  
R am alingam  and to  V allipuram  are now  alleged to have passed  e ith er  to  
th e  plaintiffs or to (he 4th  d efen d an t. On the other hand, th e  1st. d efen d 
ant asserted in both proceed in gs th a t  he had legal t itle  .to  an und ivided  
2 /9  share, but did n ot d isp u te  on eith er occasion th a t th e  b a lance 7 / (J 
share w as held by th e  co m p etin g  group. Jn other w ords, he concedes  
th a t the en tirety  o f  th is  b a lan ce 7 /9  share belongs to th e  p la in tiffs , th e  
3rd defendant and th e  4 th  d efen d an t in  th e  proportions I S :  11 : S. 
T he scope o f  the d ispute in  b o th  proceedings was therefore id en tica l.

T h e present action  com m en ced  on  22nd February 19.31. T h e p la in 
tiffs and th e  4th  d efen d a n t, as successors in title, to  R am alin gam , are 
ad m itted ly  his privies. T h e  4 th  defendant is, for th e  sam e reason , a 
p r iv y  o f  the 3rd d efen d an t from  w hom  he purchased a part o f  th e  t itle  
p reviously  asserted b y  th e  3rd d efen d an t.

A s there had been no form al ad ju d ication  in the earlier action  regarding  
th ese  com peting cla im s, th e  d octr in e  o f  res ju d icaU i, in  th e  str ic t  sense  
o f  th e  term , docs not ap p ly . W h a t then  was the effect o f  th e  ‘' w i t h 
draw al ” o f that action  b y  th e  3rd defendant with R am alin gam ’s con sent, 
and o f  the consequ entia l d ecree  en tered  by the Court d ism issin g  his 
claim  for a partition  o f  th e  land  to  the exclusion o f th e  1st d efen d an t ?

T h e 3rd d efen d an t “ w ith d r e w "  from the p artition  action  
under the provisions o f  sectio n  400  o f  the Civil P rocedure C ode w hich  
(notw ithstand ing  certa in  d o u b ts  expressed  in form er tim es) is now  
recognised as being ap p lica b le  to  action s for the p artition  o f  p rop erly . 
A s the .Judicial C om m ittee o f  th e  P r iv y  Council observed in Ponnm nm ah. v. 
A n i t i ) u g a m x, such an actio n , “ thou gh  in  form an action  for p a rtitio n , 
is for the recovery o f  land  ” .

S ection  400 is in th e  fo llo w in g  term s :—

“ 400. (1) If, a t a n y  t im e  a fte r  th e  in stitu tion  o f  th e  actio n , th e
Court is satisfied on  th e  a p p lica tio n  o f  th e  p lain tiff (n) th a t th e  action  
m u st fail by reason o f  so m e form al d efect, or (6) th a t t here are sufficient- 
grounds for perm itting  h im  to  w ith d raw  from  th e a ction  or to  abandon  
p a rt o f  h is claim  w ith  l ib e r ty  to  bring a fresh action  for th e  su bject- 
m a tter  o f  th e  action , or in resp ect o f  the part so  ab and oned , th e  
Court m ay grant su ch  p erm iss ion  on such term s as to  co sts  or o therw ise  
as it th inks fit.

1 $ .V. T.. /!. 323 nt 220.
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(2) I f  th e  p la in tif f  "withdraw from  th e  action , or  a b a n d o n  p a r t  o f  h is  
claim , w ith o u t su c h  p erm ission , h e sh a ll be lia b le  fo r  su ch  c o s ts  a s  
th e  Court m a y  a w a rd , an d  sh a ll be precluded from  b rin g in g  a  fresh  
action  for th e  sa m e  m a tte r  or  in  respect o f  th e  sa m e  p a rt . •

(3 )  .N o th in g  in  th is  sec tio n  sh a ll be deem ed to  a u th o r ise  th e  Court 
to  perm it on e o f  se v er a l p la in tiffs  to  w ithdraw  w ith o u t  th e  co n se n t o f  
the others. ”

i
T he underlying p r in c ip le  m u st  be exam ined  in  th e  l ig h t  o f  th e  express! 
injunction con ta in ed  in  sec tio n  207 th a t “  no p la in tif f  s h a ll h erea fter  bo  
non-suited ” . I n  form er d ays, both  here and  in  E n g la n d , a  p la in tiff  
w ho found th a t h is  ca se  w as go in g , or w as even  l ik e ly  t 6  g o , a g a in s t  him  
could elect to  be n o n su ited . B y  th is  sim ple d ev ice , h e  reserv ed  to  h im self  
th e  right to  h arass h is  op p on en t a ll over again  b y  in s t itu t in g  an oth er  
action  relating to  th e  sa m e d isp u te. In  order to  r e m ed y  th is  m isch ief;  
Order 41 R u le  6 o f  th e  R u les  o f  th e  Suprem e C ourt, 1875 , o f  E n g la n d  
w as introduced w h ereb y  :

“ an y  ju d g m en t o f  n on -su it, unless the C ourt o r  J u d g e  o th erw ise  
directs, sh a ll h a ve  th e  sa m e  effect a s  a  ju d g m e n t u p o n  th e  m e r it s  f o r  the  
defendant. ”

R ule C w as la ter  su p ersed ed  b y  Order 26 R u le-1  r e la t in g  to  th e  ‘ d is
continuance ” o f  a ctio n s , b u t i t  has been  a u th o r ita t iv e ly  d ec id ed  th a t  
th e  new  R ule p la ces th e  sa m e fe tters upon  lit ig a n ts . T h e  tru e  p rin cip le  
is that “ a fter  a  p la in tif f  h a s  proceeded  w ith  h is a c tio n  to  a  certa in  p o in t  
and brought th e  d e fen d a n t fa ce  to  face until h im , h e  is  n o t  th e n  en titled  
to  escape th e  d e term in a tio n  o f  th e  issue by a  sid e  d oor. H e  is  n o  lon ger  
d o m im is  l i t i s .  T h e  J u d g e  th e n  has th e  pow er o f  sa y in g  w h e th er  th e  
action  shall be d isco n tin u ed  or n o t . . . . ” a n d  “ w h en  a  p la in tiff
has gone on to  su ch  a  p o in t  th a t  h e h as brought h is a d v ersa ry  fa c e  to  face  
w ith  him , it  is o n ly  b y  th e  lea v e  o f  th e  Ju dge th a t  h e  ca n  w ith d ra w  so  
as to have th e  p o w er  o f  bringing a  fresh a ction  fo r  t h e  sa m e  cau se . ” 
F o x  v. S ta r  N e w s p a p e r s  (1S9S) 1 Q . B . 036 C. A ., a ffirm ed  b y  th e  H o u se  
o f  Lords in  (1900) A . C. 19 ., w here Lord H a lsb u ry  o b serv ed , “ W h en  a  
cause once com es in to  C ourt, and  w here th e  p la in tiff  o ffers n o su p p o rt  
to  his action , th ere  m u s t  be a verd ict for th e  d efen d a n t. ” ■

Section  406 o f  our C ode, read  w ith  th e  w ords o f  p ro h ib itio n  in  section  
207, has ach ieved  th e  sa m e resu lt  in th is cou n try . “  T h e  p o lic y  is  th a t  
an action  once in s t itu te d  m u st be prosecuted  u n til i t  is  d eterm in ed  by  
a  judgm ent upon  th e  m a tte r  in  d ispute, and  a  p la in t if f  w h o  w ith d raw s  
from an action  or  a b a n d o n s p a rt  o f  h is claim  w ill n o t  b e  p erm itted  to  
bring a fresh a c tio n  for  th e  sam e m atter  or in  r e sp ec t  o f  th e  sa m e  p art, 
unless he does so  w ith  th e  perm ission  o f  th e  C ourt w h ic h  m a y  b e  gran ted  
when it  a p p e a r s  (a )  th a t  th e  action  m u st fa il b y  re a so n  o f  so m e  form al 
defect or (6) th a t  th e re  are su ffic ien t grounds for p e r m itt in g  th e  p la in tiff  
to  w ithdraw  from  th e  a c tio n  .or to  abandon p art o f  h is  c la im , ’’ p er  G arvin
J . in  A n n a m a la y  C lie tly  v . T h o r n h il l1. - In d eed , th e  C o u rt’s  p ow er to  
grant lib erty  to  in s t itu te  fresh  proceed ings is  its .e lf s t r ic t ly  lim ite d , b eing

1 {1032) 34 N . L. R . 3S1 at 3SS.
0 9
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con d itional upon  a judicial decision , based  bn proper m ateria l, th a t  one  
or other o f  th e  a ltern ative situ ation s (a) an d  (6) d oes in  fa c t  ex ist.

T h e  1st d efen dan t’s contention  is th a t  th e  fa ilure o f  th e  3rd  
defen dan t to  ob ta in  lib erty  under section  40G (1) to  bring fresh  
proceedings a t  th e  tim e w hen lie “ w ithd rew  ” from  th e  earlier action  
is fa ta l to  an y  fresh a ttem p t by th e  3rd d efen d an t or Iris p r iv y  th e  4th  
defendant, to  reag ita te  a  claim  which com es in to  conflict w ith  th e  1st  
d efen d an t’s  t it le  to  an undivided 2 /9  s h a r e ; and  th a t  th e  p lain tiffs, 
being  privies o f  R am alingam  w ho had  co n sen ted  to  the w ith d ra w a l o f  th a t 
a c tio n  w ith o u t “ lib e r ty  to  re in stitu te  ” , are eq u a lly  precluded from  asserting  
th a t th e  t itle  w hich  has passed  to  them  from  R am alingam  p reva ils  over  
th e  t it le  o f  th e  1s t  defendant.

W c were referred by Counsel to  certain  earlier decisions w hich have  
been enum erated  in  a footn ote A h Som e w ere d irectly  concerned w ith  
th e  application  o f  th e  doctrine o f  res ju d ic a ta  to  p artition  actions. In  
Iny opinion, th e  true principle is no longer in d oubt. E v ery  decree for 
p artition  in volves a  determ ination  th a t each person found to  be a co- 
ow ner had estab lished  a t itle  which w as good  a g a in st th e  w hole w orld. 
B u t in  particu lar cases d isputes also arise as to  th e  m erits o f  com peting  
claim s betw een parties in ter  se. I t  therefore fo llow s th a t a  p lea o f  res  
ju d ic a ta  arising in connection  w ith  a decree en tered  a fte r  a d ju d ic a tio n  
in  a partition  action  m ust a lw ays be answ ered  b y  exam in ation  o f  the  
particu lar m atters in  issue which had actu a lly  been decided . I f , therefore, 
an  action  had  been d ism issed on  th e  m erits in v iew  o f  an  ad judication  
as to  a particu lar p o in t o f  con test, th a t  ad judication  certa in ly  operates 
(is re s  ju d ic a ta .  On the other hand th e  order o f  d ism issa l m a y  proceed  
from  other grounds— e.g., because th e  p a rties  had  fa iled  to  estab lish  a 
t it le  sufficient to  justify' a  decree in  rein . In  th a t  ev en t, th e  ru le o f  res  
ju d ic a ta  w ould  probably n o t apply.

B u t w hat i f  the p laintiff in  a  p a r t i t io n  action  (after th e  p lead ings  
liavo raised a specific point o f  contest as to  the validity' o f  h is claim  to  
havo th e  land partitioned  on a basis in con sisten t w ith  the t it le  asserted  
b y  ono o f  the defendants) avoids th e  co n test b y  w ithdraw ing u ncon 
ditionally' from the action  ? In  such an  e v e n t  th e  particu lar issue which  
w as raised b y  the defendant would in m y  op in ion  co n stitu te  th e  “ m atter  ” 
w hich  the p la in tiff is precluded by sectio n  40G (2) from  reagitating  in  the  
course o f  su bsequen t litigation  aga in st th e  sam e ad versary . I f  the  
p la in tiff proposes, in  sp ite o f  h is w ithdraw al, to  “ live  to  figh t another
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d a y  ” , ho m u st ob ta in  the Court’s  perm ission  u nd er sectio n  406  (I)  to  
reta in  th a t  p riv ilege. I f  no such perm ission  is  gran ted , th e  s ta tu to r y  
bar created  b y  section  406 (2) com es in to  o p era tion , an d  tho w ithd raw al 
from  tho a ctio n  h as tho sam e effect a s  a  ju d g m e n t u pon  th e  m erits in  
favour o f  th e  con testin g  defendant in  resp ect o f  th e  p articu lar m a tter  

in  d ispute.

I  am  therefore satisfied  that, in  v ie w  o f  h is  w ith d raw a l from  the p a rti
tion  a ction  w h ich  h e had  in stitu ted , th e  3rd  d efen d a n t an d  hi3 p r iv y  
tho 4 th  d efen d an t are irrevocably preclu ded  from  assertin g  ag a in st th e  
1s t  d efen d an t a t itle  which is in  a n y  w a y  in c o n s is te n t  w ith  th e  p osition  
th a t  tho 1s t  defen dan t w as in  tru th  a co-ow n er to  th e  e x te n t  o f  an  
u ndivided  2 /0  share.

There rem ains th e  question  w hether sec tio n  4 0 6  (2) a lso  stand s in  th e  
w ay  o f  th e  p la in tiffs’ claim  (as purchasers from  R a m alin g a m ) in  op p o sition  
to  th e  t it le  p rev iou sly  asserted  b y  th e  1st d e fen d a n t. T o  th is  I  w ou ld  
reply  th a t, j'ust as tho 3rd d efen d an t’s  w ith d ra w a l ”  w ith o u t lib er ty  ” 
had th e  effect o f  a  judgm ent upon th e  m er its  in  favou r o f  tho 1s t  d efen d 
an t, th e  s ta tu to ry  bar equally  op erates a g a in st  R am alingam  w h o  
consented  to  th e  w ithdraw al. T he reason  is th a t , i f  th e  earlier a c tio n  
h ad  been d ism issed  on  the m erits in  fa v o u r  o f  th e  1s t  defendant, th e  
ad ju d ication  w ould  necessarily a lso  h a v e  in v o lv ed  a  d ecision  in  h is favou r  
aga in st R am alingam . In  that e v e n t th e  d o ctr in e  o f  res  ju d ic a ta  b etw een  
co-defendants, a s  laid  down in  F e rn a n d o  v . F e r n a n d o  (supra) and  B a n d a  
v . B a n d a  (supra) w ould have applied . In  th e  case n o w  under con sid era
tion , R am alingam , b y  consenting to  th e  3rd  d efen d a n t’s action  b ein g  
w ithdraw n u ncond itionally , had  in  effect agreed  t o - a  resu lt w h ich  w as  
a s  effective in  la iv  a s  a  ju d g m e n t on  the m e r its  in  fa v o u r  o f  th e  1s t  d efen d an t  
on  th e  m a tter  in  d ispute betw een th e  1st d e fen d a n t, th e  3rd d efen d an t, 
an d  R am alingam .

T he issues arising for decision in  th e  presen t a c t io n  can  n ow  be an sw ered . 
T he p la in tiffs are precluded from ob ta in in g  a  d eclara tion  o f  t itle  a g a in st  
th e  1st d efen d an t on  th e  basis th a t  th e y  an d  th e  3rd  and 4th  d efen d an ts  
are the o n ly  co-ow ners o f  the land in  d isp u te , a n d  th e  1s t  d efen d an t is  
en titled  to  a  declaration  against th e  p la in tiffs  (w h ich  w ill also b ind  th e  
3rd and 4 th  defendants) that he ow ns an  u n d iv id ed  2 /9  share in  the lan d . 
Tho p la in tiffs arc, how ever, en titled  to  a d ec la ra tio n  th a t  th e  b a lance  
u nd iv id ed  7 /9  share belongs to  th em  an d  th e  3rd  an d  4 th  d efen d an ts  
in  the p roportions IS : 11 : S resp ec tive ly . A s  tho  1st d efen d an t is a  
co-ow ner o f  th e  land, the decrees en tered  a g a in s t  h im  an d  his w ife  for  
ejectm en t an d  for dam ages, m ust be s e t  a s id e . I  w ou ld  se t  asid e th o  
jud gm en t under appeal and order a  decree to  b e en tered  for a  d eclaration  
o f  t itle  in  accordance w ith  the d ecision  w h ich  is  sum m arised  in  th is  
paragraph o f  m y  judgm ent. T h e p la in tiffs  an d  th e  3rd an d  4 th  
d efen dan ts m u st p a y  the 1s t  an d  2 nd d e fen d a n ts  their co sts  in  
b oth  C ourts.

Swan, J .— I  agree.

A p p e a l  a d o  w ed .


