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P A L A N IA P P A  C H E T T Y  v . SA M SA D E E N .

D . C ., Colombo, 18,064.

Writ o f  execution, reissue o f—Stamp duty— Sale o f property— Confirma­
tion  o f sale—Irregularity— Ordinance, No. 8 o f  1890, part II.,'schedu le.

A  writ o f execution issued by the Court was returned by the Fiscal, 
who, in his return, stated that the sale of the property had been 
stayed at the request of the plaintiff’s proctor. The Secretary of 
the Court on the plaintiff's application reissued the same writ with 

1 the following endorsement :—  "  This writ is extended and reissued 
to recover the amount of this writ minus the sum o f Bs. 4,740,

° returnable on or before the 29th December, 1905. The stamp duty 
was not paid afresh. The Fiscal having seized and sold certain
property in execution of the said writ, the Court confirmed the sale.

Held, that the seizure and sale by the Fiscal were invalid, and
that the sale should not have been confirmed.

P er  L ayabd, C.J.—N o writ issued out o f the District Court and 
returned by the Fiscal should be reissued, unless such writ has 
been returned unexecuted by reason that the party could not be 
found, or had left the jurisdiction of the Court, or by reason that no 
property of the debtor or none to satisfy the exigency o f the writ
could be found.

Per  W endt, J .—I f  the stamp duty had been paid afresh, the 
writ would be good.

T J lE  facts  appear sufficiently from  the judgm ent o f the Chief 
Justice.

W adsw orth  (with him Akbar), for appellant.

D e Sam payo, K .G ., for respondent.

1st D ecem ber, 1905. L ayard, U .J.—■

The defendant is the appellant before us. A  writ o f execution 
was issued in this action and certain premises were sold on the 22nd 
M ay, 1905. The appellant alleges that the properties sold were 
worth R s. 20,000, and that the Fiscal sold them  for R s. 1,700, the 
purchaser being the execution-creditor him self. H e  further alleges 
that there were material irregularities in the se cu re  o f the property 
as well as in the publishing and conduct of the sale, by which the 
appellant has sustained substantial injury, the property not fetch ­
ing on-tenth of their value, and he applied to the D istrict Judge to 
have the sale set aside. The D istrict Judge on the 21st A u g u s t , 
disallowed the appellant’s application, because -the appellant was 
not ready to proceed with his application on  that day. The D istrict 
Judge seems very properly to have thought, that the appellant was 
not entitled to any indulgence. Subsequently the D istrict Judge
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1905. m ade an order confirming the sale. The appellant has appealed 
December 1. against both these orders. I  think that the District Judge exercised 
Layabb.O.J. a very wise discretion in refusing to allow a postponement o f the 

m atter when it cam e before him. The appellant has been very 
dilatory in the Court below, and is entitled to no indulgence either 
in the D istrict Court or in this Court. The appellant’ s counsel, how­
ever,, has pointed out to us what appears to be a material irregula­
rity, in fact one which goes to the root of the authority of the Fiscal 
to seize and sell these properties. I t  appears that the writ, which 
originally issued on the 29th September, 1903, was returned to the 
Court unexecuted, the Fiscal in his return stating that the sale of the 
property described in the mortgage decree was stayed at the request 
o f the plaintiff’ s proctor. I  am informed that this request was 
m ade by the plaintiff's proctor as an indulgence to the defendant. 
The material irregularity which seems to vitiate the F iscal’s sale of 
the property is that the p la intiffs  proctor, instead of taking out a 
new writ, obtained from  the Secretary o f the District Court the old 
writ o f execution which had been returned unexecuted in 1904, and 
the Secretary appears at his request to have endorsed the old writ 
as fo llow s :— “  This writ is extended and re-issued to recover the 
amount o f this writ, minus the sum of Rs. 4,740 paid as fo llow s: on 
the 18th Novem ber, 1903, Rs. 240, and on the 3rd Decem ber, 1904, 
Rs. 4,600. Returnable on or before the 29th Decem ber, 1905.”  <.

The appellant’s counsel points out that no writ of execution which 
has once been issued ^out o f the D istrict Court and returned by the 
Fiscal can, on any pretext whatever, be re-issued, unless such writ 
has been returned not executed by reason that the party could not 
be found or had left the jurisdiction of the Court, or by reason that 
no property o f the debtor or none sufficient to satisfy the exigency 
o f the writ could be found. This provision will be found in the 
schedule to the Ordinance No. 3, o f 1890, part II . The Legislature 
has distinctly laid down there under what circumstances a writ can be 
re-issued. In  the present case it is clear that this writ, in view of 
the provision contained in the schedule to that Ordinance, could 
not be re-issued. Su ih  being the case, the document in the hands of 
o f the Fiscal on the face of it is null and void, and can give no 
authority to such officer to seize and sell the property of the execu­
tion-debtor. I  go even further and say that it is. no authority for 

'h im  to seize and 'se ll the property mortgaged. The Fiscal purported 
by virtue of this writ, which was void on the face of it, to  seize and 
sell property, and the sale by  the F iscal has been confirmed by the 
District Court. In  m y opinion, following the previous decisions of 
this Court, the Fiscal having no authority to seize end sell there



was no sale w hich could be confirm ed by  the D istrict Court. I  think, 1908. 
therefore, the order o f confirmation o f the sale m ust be set aside and ^ eoew*>ar 
the sale m ust be declared void. The D istrict Judge is not to  blam e layakd,C.J. 
for making the order confirm ing the sale, for his attention was not 
invited to the gross irregularity w hich I  have above pointed out.

The appellant’s counsel pointed out that the procedure with 
regard to  the issue o f the writ 'was irregular. X need not dwell on 
the points raised by him , but sim ply refer to m y  judgm ent in  which 
Mr. Justice W ood  R enton concurred (B alasin gham ’s R eports, vo l I I .,
P- 61). -

The appellant, as I  said before, is entitled to no indulgence, as he 
did not draw the attention o f the D istrict Judge to the inability o f 
the Court.

H e m ust pay all the costs of this appeal and o f the proceedings in 
the D istrict Court w ith regard to the re issu e  o f the writ, The 
order, however, confirm ing the sale, as I  said before, is set aside, 
and in lieu thereof it is ordered that a  fresh writ do issue for the 
amount o f the balance due on the judgm ent. .

The respondent’s proctor m ust be careful to see that the writ 
issued by the D istrict Court does not contain a claim  for more than 
the am ount now actually due.

W e n d t , J .—

In  m y opinion the-writ  was im properly re-issued. I  do not read 
the provision in schedule I I . o f the Stam p Ordinance as forbidding 
the use o f the very paper upon which the writ was written, to m ake 
a second levy on thei defendant’s property, but rather the second 
use o f that paper w ithout paying afresh the stam p duty required for 
a new writ. I f  therefore the stam p duty had been paid afresh, I  
should have been prepared to hold that the w n t was good. A s it is, 
the writ was void in law, and could form  no legal basis for sale o f 
defendant’s property. - ~
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