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Present: E n n i s J . 

C O E N E L I S v. L O R E N S I A . 

78—D. G. OaUe, 242. 

Suit for rectifying register of births—Civil proceeding—Appeal—Evidence 
Ordinance, s. 120—Non-access—Ordinance No. 1 of 1895. 
A proceeding under Ordinance N o . 1 of 189*5 for rectifying the 

register o f births is i n the nature of a c iv i l s u i t ; i t is on ly t h e 
procedure of appeal which is t o be considered o n the l ines of an 
act ion under the Criminal Procedure Code. 

The evidence of the husband or wife as t o non-access i s admissible 
- in a suit of th is kind. 

'"p H E fac t s appear f rom t h e j u d g m e n t . 

E. W. Jayewardene, for pet i t ioner , a p p e l l a n t . — T h e chi ld is c lear ly 
n o t t h e pet i t ioner s chi ld . T h e p r e s u m p t i o n i n l a w w o u l d b e t h a t 
t h e chi ld w a s born after t h e ful l period of ges ta t ion of n i n e m o n t h s . 
Taking t h e w o m a n ' s o w n e v i d e n c e , t h e chi ld could n o t b e t h e ch i ld 
of t h e pet i t ioner . 

This proceeding under Ordinance N o . 1 of 1895 is a civi l 
proceeding, and t h e ev idence of t h e h u s b a n d a n d wi fe t o prove 
n o n - a c c e s s is admiss ib le under sec t ion 120 of t h e E v i d e n c e A c t . 
(Wickremenayake v.Perera.1) T h e appl icat ion for rect i f icat ion of t h e 
register i s of a civil nature . T h e fact t h a t t h e appea l i s regu la ted 
b y t h e rules re lat ing t o Dis tr ic t Court cr iminal appea l s c a n n o t 
affect t h e civil nature of t h e appl icat ion a n d inquiry. 

A. St. V. Jayewardene.—The e v i d e n c e of t h e h u s b a n d a n d wi f e i s 
inadmiss ib le t o prove non-acces s . There is n o o ther e v i d e n c e in t h e 
case . T h e appeal i s as in a cr iminal m a t t e r . F a l s e registrat ion is 
m a d e criminal ly punishable . T h e pol icy of t h e l a w is t o e x c l u d e 
t h e ev idence of the. h u s b a n d or wife i n inquiries of th i s k ind . 
Wickremenayake v. Perera1 d o e s n o t apply . 

E. W. Jayewardene, in reply . 
Cur. adv. vult. 

S e p t e m b e r 10, 1912 . ENNIS J . — 

Thi s i s an act ion under Ordinance N o . 1 of 1895 for rect i fy ing 
register of births. T h e n a m e of t h e pet i t ioner h a s b e e n inserted 
register as t h e fa ther of t h e chi ld born o n April 2 9 , 1911 . Thf 
in t h e register were m a d e o n informat ion rece ived from 
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I n this case m u c h turns u p o n t h e admissibi l i ty of certain ev idence 
Emus 3. g iven b y the petit ioner and his wife . I t has b e e n argued that t h e 

p •—~ case is a criminal one , and that t h e ev idence is inadmiss ible . 
Loretuia A. consideration of sect ions 22 and 23 of the Ordinance m a k e s it 

clear, in m y opinion, that t h e act ion is in t h e nature of a civil suit , 
and it is on ly t h e procedure of appeal which is t o b e considered on 
the l ines of an act ion under the Criminal Procedure Code. This 
being so, I co.nsider that t h e ev idence is admiss ible under sect ion 120 
of the E v i d e n c e Ordinance, and would follow the ruling of Chief 
Jus t i ce B o n s e r in Perera v. Pody Singho.1 

Turning to the facts of t h e case , there is ev idence to show that t h e 
pet i t ioner w a s at sea , and did not return t o Colombo unt i l September 
30 . The e v i d e n c e of both t h e pet i t ioner and h is wife show that h e 
remained in Colombo for s o m e w e e k s before returning to Galle, the 
p lace of residence of t h e defendant . I consider it proved that h e did 
not reach Galle unt i l October 10 at the earliest, v i z . , s ix and a half 
m o n t h s before t h e birth of t h e child. I t is s ta ted in ev idence by t h e 
defendant , t h e mother of t h e child, that the child w a s born after 
s e v e n m o n t h s . Taking this fac t into consideration, and t h e other 
ev idence in t h e case , v i z . , that t h e child w a s born in the house of 
S a m e l , in whose house the defendant w a s l iv ing as his mis tress , that 
w h e n the child w a s vacc inated both S a m e l and the defendant gave 
t h e n a m e of S a m e l as the father of t h e child to t h e vaccinat ing 
officer, that t h e w o m a n has been l iving wi th S a m e l for s o m e years , 
I consider it has been s h o w n that there w a s an impossibi l i ty of access 
by t h e pet i t ioner to t h e mother to bring the case under the except ion 
in sect ion 112 of the E v i d e n c e Ordinance. 

I further consider it proved that the pet i t ioner is not the father 
of t h e child, and that the register should be a m e n d e d by the substi­
tut ion of S a m e l ' s n a m e in p lace of t h a t of the petit ioner. 

Appeal allowed. 
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