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Last Will—Appointment by incumbent of successor—Testamentary instrument 
affecting property— Civil Procedure Code, s. 518.
An instrument in writing by which the incumbent of a Temple 

appoints his successor is a will provided it is drawn up in proper form.
Buch an instrument is one by which property is affected within the 

meaning of section 518 of the Civil Procedure Code.
The fact that the construction of a will may give rise to difficulty is not 

a good ground for refusing to grant probate.

1 (1942) 43 N. L. R. 394.



BOSE J .— Dham m ananda T h e n  and Pem ananda T h e n . m

^  P P E A L  fro m  an  order o f  th e D istr ict  J u d g e  o f  C olom bo.

H . V . P erera , K .C . (w ith  h im  D od w ell Gunaw ardana), fo r  petition er, 
appellant.

L . A . R a ja p a kse , K .C . (w ith  h im  K in g sley  H era t  and T. B . D issanaike), 
fo r  o b je cto r , respondent.

Cur. adv. vu lt.

M arch  22, 1945. R ose  J .—

I n  th is m a tter  th e ap pellan t asks fo r  probate  o f  a w ill. I t  appears 
th at th e  testator, a  B u d d h is t priest, w as the in 'cum bent o f  a certain  
tem p le  and  th at th ere w as con seq u en tly  vested  in h im  a p ow er to  ap poin t 
his su ccessor fro m  am on g  h is  p u p ils . H e  pu rp orted  to  exercise  th is 
pow er b y  th e in stru m en t o f  w h ich  p roba te  is requ ested . N o p oin t has 
been  raised as to  th e  form  o f  th e in stru m en t, w h ich  in th at resp ect w ou ld  
seem  to  co m p ly  w ith  th e requ irem ents o f  th e  la w  as to  a w ill.

T h e  ap pellan t w as ap p oin ted  ex ecu tor  o f  th e w ill and it is therefore 
con ten d ed  on  h is beh a lf th a t o n  th at ground a lone th e w ill is en titled  to  
be ad m itted  to  p roo f, p rov id ed  th at “  prop erty  is in  any  w ay  a ffected  ”  
w ith in  the m eaning  o f  section  518 o f  th e C ivil P roced u re  C ode. I  w ould  
ad d  th at it  is com m on  ground th at an in cu m b en t m a y  am ongst o th er  
m eth od s b e  ap poin ted  b y  w ill— in deed , as w as p o in ted  ou t in P iyatissa  
T erunnanse y .  Som anapala  T eru n n a n se1, w hile  th e m ore solem n  th e  fo rm  
o f nom in ation  th e easier w ill b e  th e p roo f, there is n o  particu lar form  
required— and that the right to  su ch  an in cu m b en cy  is a lega l right and 
n ot purely  an  eccles iastica l m atter, as w as h eld  in  D evard kkita  v .  
D harm aratne1.

S ection  518 reads as f o l lo w s :— "  (1 ) W h en  an y  person  shall d ie  
leaving a w ill under or b y  v irtue  o f  w h ich  an y  property  in  C ey lon  is in 
an y  w ay  a ffected , any person  ap p oin ted  ex ecu tor  therein  m a y  apply- to  
th e D istr ict C ourt . . . .  to  h ave  th e w ill p roved  an d  to  h ave  
probate th ereto  issued  to  h im  . . . . ’ ’

C ou n sel for  th e resp on d en t con ten d s , in  th e first p la ce , th at there is a 
d istin ction  b etw een  th e  con cep tion  o f  a  w ill in E n g lan d  an d  accord ing  to  
the R om a n -D u tch  L a w  and th at a ccord in g  to  th e la tter, w h ich  h e suggests 
is operative  in C ey lon , th e  in stru m en t in  question  is  n o t a w ill a t a ll, 
in  th at it does n ot pu rp ort to  d ispose o f  any  p rop erty ; an d  secon d ly , in 
th e  alternative, th at b y  th e  m ere  ap p oin tm en t o f  an  in cu m b en t :n o  
p rop erty  in C ey lon  is “  a ffected  ”  w ith in  th e m eaning  o f  th e  section .

F or  th e first prop osition  h e  relies on  a defin ition  con ta in ed  on  p a ge  1 o f  
S teyn  on  T he L a w  o f  W ills  in  S ou th  A fr ica  w here it  is 6aid th at “  a 
w ill or  testa m en t is th e d eclaration  in  proper fo rm  b y  th e  person  m ak in g  
it, th e testa tor, w ith  regard to  the d isposa l o f  h is prop erty  a fter  h is 
dea th  also on  a som ew h a t sim ilar defin ition  con ta in ed  in  M a a sd orp ’s 
In s titu tes  o f  S ou th  A frica n  L a w  a t page 146 w here it  is sta ted  th at 
“  a w ill is a d eclaration  m a d e  b y  an y  person  during h is life -t im e  as to  
w hat h e w ishes shou ld  b e co m e  o f  h is prop erty  a fter h is dea th  ” . T h is 
defin ition  appears to  b e  ba sed  on  a passage in  V o e t . C ou n sel fu rther

1 40 N .L . S . 262. * 21 N . L. R. 266.
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suggests that th e term s o f  th e W ills  O rdinance (C ap. 49 o f  th e L eg islative  
E n actm en ts o f  C eylon ) are consistent w ith  his subm ission  in  th at th ey  
relate exclu sively  to  w ills w h ich  dispose o f  p rop erly .

E v en  assum ing that C ounsel is correct in  h is contention  th at the 
B om an -D u tch  con cep tion  o f  a w ill is th e one to  be  considered, it  seem s 
to  m e that it  w ou ld  be  in correct to  assum e that th e definitions 
contained  in Steyn  and M aasdorp are in tended  to  be e x h a u s tiv e .' T he 
sam e observation  w ou ld  seem  to  ap p ly  to  the W ills  O rdinance, and  I  
consider that th e better v iew  is th at a w ider m eaning shou ld  b e  g iven  to  
the term  “  W ill ”  and th at a w ill shou ld  be  regarded as including any 
testam entary  d ocu m en t draw n u p  in  proper form .

A s to  the resp on d en t’ s secon d  proposition , I  w ou ld  poin t ou t that the 
phrase “  in any w ay  a ffected  ”  is n ot a term  o f  art and, that being  so, 
th e legislature have m ade use o f a  very  w ide expression . I t  seem s to  
m e  that accord ing to  the ordinary usage o f  language it cannot reasonably 
be  held  th at property  is n ot a ffected  by  th e  appoin tm ent o f a person  
to  adm inister it, as it is unlikely  that any tw o  persons w ould  adm inister 
property  exactly  in  the sam e m anner.

Counsel for the responden t referred to  an old case, R e Elizabeth  
T om linson 1 to  show  th at even  in E n g lan d  the m ere appoin tm ent o f 
an execu tor is insufficient to  entitle  a w ill to  probate. T h at case, h ow 
ever, refers to  the w ill o f  a m arried w om an , w ho at that date w as su b ject 
to  certain  disabilities, and  in so far as w ills in general are concern ed  it 
w ould seem ' to  be against his con tention . T h e learned P resident in the 
course o f  his ju d gm en t said as fo l lo w s :— “  W h ere  th e  w ill is o f  a m an  
or a fem m e-so le  the appoin tm en t o f  an executor has been  h eld  sufficient 
to  entitle the w ill to  p ro o f; but w here it is the case o f  a m arried w om an 
executing  a pow er b y  w ill d ifferent considerations arise . . . .  In  
th e  case o f a fem m e-so le  m aking h er w ill the rule applicable to  w ills in 
general w ould , o f course, be  p u t in  force , nam ely, that the appoin tm ent 
o f  an execu tor prima facie entitles the w ill to  be  adm itted  to proof ” .

I  w ou ld  add th at the fa c t that the construction  o f this w ill m a y  w ell 
g ive  rise to  d ifficu lty  is n ot in m y  opin ion  a good  ground for refusing to 
grant probate .

F or  these reasons th e appeal m u st be  a llow ed, the ju d g m en t o f  the 
D istr ict C ourt se t aside an d  th e O rder N isi dated  Septem ber 9 , 1943, m ade 
absolute. T h e ap pellant w ill have the costs o f the proceedings here and 
below .

K huneman J .— I  agree.
Appeal allowed.

♦
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