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JOHN RODGER, Appellant, a n d  L. C. DE SILVA, Respondent 

S . G . 4 9 4 — D . C . C olom bo, 8 ,3 7 4

Promissory Note— “ Account stated ”— Meaning of term— Money Lending Ordinance 
(Cap. 67), s. 10.
A promissory note given in respect of pure and simple loan transactions 

and no t in  consequence of an  account sta ted  between tbe parties is governed 
by section 10 of the Money Lending Ordinance. I f  it  does no t set forth  the 
capital sum actually borrowed it  is unenforceable.

f^JPPEAL from a judgment of the District Court, Colombo.

N . E .  W eera so o ria , Q .C ., with E . R . S .  R . C o o m a m sw a m y , for the
plaintiff appellant.

H . V . P e re ra , Q .C ., with N . M . d e  S i l v a ,  for the defendant respondent.

C u r. a d v . vu lt.

October 28, 1952. R o s e  C.J.—
The plaintiff-appellant sued the defendant-respondent on a pro­

missory note which was in the following terms :—
“ Colombo. 1.4.46.

1. Capital sum borrowed. Rs. 13,062'50
Rs. 13,062 50. Qn j)eman(j j  the undersigned L. C. de

Silva of Pinnaduwa, Ambalangoda, 
1 (1927) 28 N . L . B . 502.
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2. Interest premium or charges 
deducted or paid in advance. 
Rs. Nil.

3. Rate of interest per centum 
per annum.
Rs. nine.

Intd. L. C. de S.

promise to pay J- Rodger, of 26/3, 
Rosmead Place, Colombo, or order, 
the sum of rupees thirteen thousand 
and sixty-two and cents fifty only. 
Currency for value received, with 
interest thereon at the rate of nine 
per centum per annum from the date 
hereof.

Sgd. ii. C. de Silva.

Witnesses.
Sgd. B. M. Peiris. ”

The learned District Judge held that the note was unenforceable in 
view of its non-compliance with section 10 of the Money Lending 
Ordinance, Chapter 67.

It appears that the appellant had from time to time advanced monies 
to the respondent for the purpose of his (respondent’s) business. Some 
of these monies were advanced by the appellant himself and some by an 
independent Company at the instance of the appellant. It  is common 
ground that the figure Rs. 13,062 ■ 50 is made up as follows : An advance 
of Rs. 3,000 from the appellant personally to the respondent; another 
advance of Rs. 5,000 from the appellant personally to the respondent; 
the balance Rs. 5,062 50 being commission payable on the other sums 
advanced by the appellant or the independent Company to the respondent. 
It is thus apparent that on the face of it the note does not comply with 
section 10 of the Money Lending Ordinance, in that the capital sum 
actually borrowed is inaccurately stated. The appellant contends, 
however, that the Money Lending Ordinance does not apply to the 
transaction in question in that an account had been stated between the 
parties and a new obligation created by the note.

On the question as to the nature of the transactions bet ween the parties, 
the learned District Judge has stated (at page 185 of the record) that 
“ whatever language the plaintiff may have used to describe these pay­
ments by him to the defendant—in point of fact in P7 he refers to them 
as a loan—there is no doubt that they must be regarded as and were in 
point of fact nothing more or less than pure and simple loans ’ ’. Moreover, 
(at pages 174H75) the learned District Judge says, “ The first contract 
for Rs. 29,000 was one entered into between the plaintiff and the defen­
dant personally, and moneys had to be advanced by the plaintiff out 
of his personal funds. In respect of the subsequent contracts, the defen­
dant was advanced money by the plaintiff out of funds belonging to the 
Gampaha Stores Ltd., but the arrangement was that the commission 
should be paid to the plaintiff, for it was through his services that the 
money was obtained from the Company. In point of fact, although the 
Company money was used, the course of dealing between the parties was 
personal. ”

I see no reason to disagree with this assessment of the position by the 
learned District Judge. With regard to the allegation that there was 
an account stated, it is to be noted that there were no cross-transactions 
between the parties and no transaction of any kind which could be said
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to be “ foreign ” to the “ pure and simple ” loan transactions. In 
S iq u e ira  v . N o ro n h a —1934 A. C. 332—Lord Atkin in discussing the 
nature of an account stated refers to what Blackburn J. calls a 
“ real account stated ” , which is the only kind of account stated which 
extinguishes- the old debt and creates a new and which could avail the 
appellant in this case. At page 337 Lord Atkin says :

“ Their Lordships think that what has been forgotten is that there 
are two forms of account stated. An account stated may only take 
the form of a mere acknowledgment of a debt, and in those circum­
stances, though it is quite true it amounts to a promise and the exis­
tence of a debt may be inferred, that can be rebutted, and it may very 
well turn out that there is no real debt at all, and in those circum­
stances there would be no consideration and no binding promise. But 
on the other hand, there is another form of account stated which 
is a very usual form as between merchants in business in which the 
account stated is an account which contains entries on both sides, and 
in which the parties who have stated the account between them have 
agreed that the items on one side should be set against the items 
upon the other side and the balance only should be paid ; the items 
on the smaller side are set off and deemed to be paid by the items on 
the larger side, and there is a promise for good consideration to pay 
the balance arising from the fact that the items have been so set oft 
and paid in the way described. Probably the best authority for that 
definition on an account stated is that which was selected by Viscount 
Cave in the case of C a m illo  T a n k  S te a m sh ip  G o., L td . v . A le x a n d r ia  
E n g in e e r in g  W o r k s 1, which was in the year 1921, although the account 
in that case was not an account of the nature described, because it was 
merely a repairer’s account with the items probably only on one side. 
Viscount Cave, in dealing with the various descriptions in law of an 
account stated said : “ There is a second kind of account stated where 
the account contains items both of credit and debit, and the figures 
on both sides are adjusted between the parties and a balance struck. 
This is called by Blackburn J. in L a yco ck  v . P ic k le s 2, a ‘real account 
stated ’, and be describes it as follows : ‘ There is a real account 
stated, called in old law an in s im u l c o m p u ta ssen t, that is to say, when 
several items of claim are brought into account on either side, and, 
being set against one another, a balance is struck, and the consideration 
for the payment of the balance is the discharge of the items on each 
side. It is then the same as if each item was paid and a discharge given 
for each, and in consideration of that discharge the balance was agreed 
to be due. ”

I consider, therefore, that in the present case there was, to use a collo­
quialism, no more than a looking-into the accounts between the parties 
and not an account stated in the technical sense of that term.

Alternatively, it was urged on behalf of the appellant, who did not 
contend that the proviso to section 10 was applicable, that there was no 
intention to evade the provisions of the Ordinance on his part and that the 
point taken by the respondent is highly technical and without merit.

1 (1921) 38 Times L . R . 134, 143. 2 (1863) 4 B . & S. 497.
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Moreover, that there was no evidence of “ moral turpitude ” on behalf 
of the appellant; and that, in any event, any doubt should be resolved 
in favour of the validity of the note.

All these submissions may be true—I express no opinion one way or 
the other—but it seems to me that they cannot avail the appellant for the 
reason that if, as I consider to be the case, the transactions in question 
were pure and simple loan transactions and there was no account stated 
between the parties, Section 10 is applicable to this case and there has 
been.a clear non-compliance with it.

For these reasons the appeal must be dismissed with costs.

Guhasekara J.—I  agree.
A p p e a l  d is m is se d .


