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Present. Wood Reuton C.J. and De Sampayo A.J.
ABEYESINGHE ». PERERA ot ol,

1—D. C. Colombo, 37,905,
) )

Fiduciory  doneliow—Prohibition  against leasing land ' for a‘ period
excreding  ten  years—Two leases  for ten  gears cach—Sccond  to

lake effect after the frat=-Réight of donor 1o consent 1o waiver of
coudition of gift without reference to  reversioners. ‘

James and Mariz donaied their land to their sor Jobn, with a
revergion  to  his  Jawful children. The material clause in  the deed
Cof gift was as  follows:—

"It is  herey  stipulated  that  the  aforesaid  Johnm  shsil only
possess the  aforessid  properiv, but not séll, wmortgage, or
leage for o period wxceeding ten years at a time, or alicnate
the same in any other way. After his death his legitimate
children shall be entitled to the same, and possess or dispose
of the ssme aveording 'to their will and pleasure.”

John executed two leases in favour of defendants, cach for a
period of ten years; the second was to lake effect on the ecxpiration
of  the first, 'Ths donore (James ond Maria) consented. to the
leages. John died in 1904, during the pendecocy of the first lease.

Beld, thot tho first lease was mnot valid ofter the death of the
lessor, snd that the sccond lesse was bad altogether, and that it
was neb in the power of the domors o waive amy of the- conditions
in faveur ol ihe domce without veference to the reversioners.

“In sach a case -as the present, where the reversioners are the
legitimate descendants of the dJonees, scesptance of the gift by the
fiduciary domee s o soffieicni ‘acceptance on  behalf of the descend-
ants, and preclades  the domors from  revoking it, even if sech s
consent ar thc original owners of the land gave to the execcution of
the second lerse could be regarded ss a revocation.”

THE facts are set out in the judgment. The material portions
of the deed of donatien on which parties based their rights are
as follows ;- - *

In conmsideration of the Jove and affection we the aforessid  have
towards ome of onr sons, John Henry Abrew Abeyesinghe, of Ragama
aforesaid, and of his divers good qualities, and in view of his futnre welfare we do
hercy grant convey and assure muby him, as an irrevocablt gift, subject to the
following conditicus, in lien ¢! the shere of inheritance which the said Joko Henry
Abeyesinghe will be entitled. ro frum ns, for @ sum of Rs. 1,60 of the lawin} money
of Cevlon, all the scil and plontations, &e., within the houndaries of the aforesaid
Isnd, held end possessed by virtes of deed of partition No. 1,958  dated
January 35, 1886, sitested by ©G. Anthony  Wijesinghs  Telakarataa,
Notary Pabiis, Colombo Districk, is favour of Maria Ejustina Perera
Amarasekera Siriwerdane. Hamine, ove of the aforessid grantors, end
containing ia extent 10 acrez 2 roods and 8 perches.
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It is bereby stipulsted that the aforessid John Henry Abrew Abeye.
ginghe shall only possess the aforesaid property, but mot sell, mortgage,
or lease for a period exceeding ten years ab o time, or aliemate the »mmne
in sny other way. After his death his legitimate children shall .be
entitled to the emme, and possess or disposo of the same nceof.d:_ng
to their will and pleasure. In ths event of the Government scquirny
the oforesaid lsnd at say time, the said John Henry Abrew ‘Abeyesinghe
ix outhorized to receive the compensation that will be poid therefor by
the Government. 4

Therefore, we do hereby declare that neither we, the granters, nor
our beirs, executors, administrators, nor assigns ehall have any right
or clsim to the land and its appurtensnce bereby granted.

I, John Henry Abrew Abeyesingho aforesaid, do~ hereby deciarc that
1 have aceepted with pleasure and thanks the grant hereof.

Allan Drisberg, for plaintifis, appellunts.

Samarawickrema, for defendants, respondents.
Cur. adv. vult.

February 8, 1915. Woop Rextony C.J.—

The plaintiffs, the appellants, sue the defendants, the respondents,
for a declaration of title to the land described in the plaint, for
possession, and for damauges. The defendants deny the plaintiffs’
title and claim possession of the land in suit by virtue of two leases,
No. 1,858 of December 22, 1904, and No. 14.609 of March 2, 1908.
The original owners of the land, James de Abrew Abeyesinghe ;mc.'l
his wife Maria, by deed No. 1,857 of December 22, donated it to
their son John Henry Abrew Abeyesinghe, with a reversion to his
lawful children. The first and second plaintiffis, who are miuors,
are his lawful children, and the third plaintiff is their next friend.
The leases under which the defendants claim possession of the land

were granted by John Henry Abrew Abeyesinghe. Each lease is

for a period of ten years. The second iz to take effect on the
expiration of the first, and the original owners and donors of the
land consented to it. The real question on which the parties are
at issue is whether John Henry Abeyesinghe bad power under the
deed of gift to grant either of the leases in question. The learned
District Judge has answered this question in the affirmative. In
my opinion, it should have been answered in the negative. The
material clause in the dzed of gifts is as follows:— ‘

*“ It is hereby stipulated that the aforesaid John Heury Abrew
Abeyesinghe shall only possess the aforesaid property, but
not sell, mortgage, or lease for a period exceeding ten years
a* a time, or alienate the same in any other way. After
his death his legitimate children shall be entitled to the
same, and possess or dispose of the same according to their
will and pleasure.” =~

1618,
Aleyesinghe

v. Pereva
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19186. The learned District Judge holds that under this oclause the
Wobs  Jomors intended that the donees should have power to grant leases
Revron C.J. for the full period of ten years, and that any lease so granted would
Abeyesinghe e valid for that period, éven if the lessor should die during its
v. Perere gurrency. 1 am unable to agreé. The faculty of leasing is intro-
duced into the clause in guestion merely as an exception to a general
prohibition of leasing, and the words which follow, giving the
legitimate heirs of the donee # right to *‘ possess after ~* his death,
seem to me to point to the conclusion that that right was to tuke

effect whenever the death of the donee occurred.

These considerations are sufficient to dispose of the first lease.
The second stande in en even less favourable position. The lessor
died in 1909, some years before it could come into operation. It
was not argued, nor did the learned District Judge hold, that this
lease could be defended as a valid exercise of the power of leasing
contained in the deed of gift. The view of the District Judge was
that, as the heirs of the donee had not accepted the gift, it was in
the power of the donors to waive any of its conditions in favour of
the donee without reference to the reversioners. In such a case as
tLe present, where the reversioners are the legitimate descendants
of the donees, acceptance of the gift by the fiduciary donee is a
sufficient acceptance on behalf of the descendants, and precludes
the donors from revoking it, even if such & consent as the original
owners of the land gave to the execution of the second lease could
be regarded as a revocation. The law is expressly declared in this
sense by the decision of this Court in Soysa v. Mohideen', and the
Jdefendants’ counsel admitted in argument that it was so.

On these grounds I would set aside the decree of fthe District
Court and direct judgment to be entered for the plaintiffs for a
declaration of title to the premises in question, and for the ejectment
of the defendants therefrom. In accordance with the agreement
of the parties at the trial damages will be assessed by a commissioner
to be appointed by the parties, whose decision will be final. 1If the
parties are unable to agree to such an appointment, it must be
made by the District Judge. The plaintiffs are entitled to the
coste of the action and of the appesl.

Dr Samwpayo A.J.—I agree.
Set aside.

4

1 (1914) 17 N. L. R. 279.



