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P U N C H IA P P U H A M Y , A ppeU ant, and F E R N A N D O , 
R esp on d en t.

290— D . C ., AvissaweUa 3,350.

Decree—Action for recovery of lorry and damages—Failure of delivery—Form 
of decree—Execution—Civil Procedure Code, ss. 191 and 8S1.
W h e r e  in  a n  a c t i o n  fo r  t h e  r e c o v e r y  o f  a  lo r r y  a n d  d a m a g e s  t i l l  t h e  

lo r r y  i s  r e tu r n e d ,  t h e  d e c r e e  d e c la r e d  t h e  p la in t i f f  e n t i t l e d  t o  t h e  lo r r y  

a n d  t o  r e s t o r a t io n  o f  p o s s e s s io n  a n d  d a m a g e s  a t  R s .  SO p e r  m o n t h ,  t i l l  

p o s s e s s io n  i s  r e s t o r e d ,  a n d  c o n t in u e d :  I t  i s  f u r t h e r  o r d e r e d  a n d  d e c r e e d  

m a t ,  i f  t h e  d e f e n d a n t  f a i l s  t o  r e s t o r e  t h e  lo r r y ’, t h e  p la in t i f f  w i l l  b e  

e n t i t l e d  t o  r e c o v e r  i t s  v a lu e ,  w h ic h  i s  f ix e d  a t  B s .  7 5 0 ;  i n  t h a t  e v e n t  

th e r e  w i l l  b e  n o  d a m a g e s  s u b s e q u e n t  t o  d a t e  h e r e o f .

Held, t h a t  t h e  d e c r e e  h a d  b e e n  c o r r e c t ly  e n t e r e d  in  t e r m s  o f  s e c t io n  1 9 1  

o f  t h e  C iv il  P r o c e d u r e  C o d e  a n d  t h a t  in  d e f a u l t  o f  d e l iv e r y ,  t h e  p r o c e d u r e  
la id  d o w n  b y  s e c t io n  3 2 1  s h o u ld  b e  fo l lo w e d .

^ ^ P P E A L  from  an order o f  th e  D is tr ic t  J u d g e  o f  AvissaweU a.

H . V. Perera, K .G . (w ith  Nihal G unesekere  and S. E . J. Fernando), for . 
defen dan t, appeU ant.

C. 8 . Barr Kumarakulasingham  fo r  p la intiff, respondent.

Cur. adv. vult.
M arch  7, 1945. K b u n e m a n  J .—

I n  th is oase ju d g m en t w as en tered  fo r  p la in tiff declaring  h im  en titled  
to  th e  lorry  c la im ed  b y  h im  and dam ages a t R s . 50 a  m on th  fro m  Ju n e 
1, 1942, tiU th e lo r fy  is  returned to  h im . T h e  ju d g m e n t con tinu ed—

I f  th e d efen dan t fails to  restore th e sa id  lorry  to  p la intiff, p la in tiff w ill be 
en titled  to  its va lu e  which, I  fix  a t  R s . 750, b u t  in  th at ev en t th ere  w ill be  
n o  dam ages su bsequ en t to  th e date h e re o f ” . T h e  ju d g m en t w as 
delivered  on  J u ly  9, 1943.

T h e  d ecree  in th e case  d eclared  th e  p la in tiff en titled  to  th e  lorry  ir. 
question  and to  restoration  o f  possession  o f  th e  sam e and dam ages at 
R s . 5 0  a m on th  from  J u n e , 1942, till restoration  o f  possession  o f  th e  
lorry , and con tin u ed — ‘ ‘ I t  is fu rth er ordered  and d ecreed  th at if  the 
d efen d an t fails to  restore th e  lorry  th e p la in tiff w ill be  en titled  to  recov er  
its  va lu e  which, is  fix ed  a t R s . 7 5 0 ; in  th a t  ev en t th ere w ill b e  n o  dam ages 
su bsequ en t to  date h ereo f ” .

T h e  defen d an t th erea fter  on  J u ly  14, 1943, deposited  in cou rt th e  
d a m ages aw arded up to  d a te  o f  decree  an d  a  fu rth er R s . 750 representing  
the va lu e  fixed  fo r  th e  lorry  in  th e  d ecree . O n  J u ly  16, 1943, th e plaintifF 
tendered ap p lication  fo r  ex ecu tion  o f  d ecree  b y  issue o f  w rit o f-p ossess ion , 
an d  th is  w a s  a llow ed  on  J u ly  20, 1943. O n A u g u st 6 , 1043, th e  D e p u ty  
F isca l o f  A vissaw eU a retu rn ed  th e  w rit o f  possession  u n ex ecu ted  in  the 
fo llow in g  c ircu m stan ces .

T h e  D ep u ty  F isca l m a d e  h is d em an d  and p roceed ed  to  seize th e lorry 
in  question , w h ich  a t th e  tim e h a d  n eith er  engine n or  w heels. T h e 
rep ort sa ys  “  T h e  p la in tiff w a s n o t agreeable t o  rece iv e  possession  a s  
som e o f  th e  parts in clu d in g  th e en tirety  o f  th e  w heels and the en tirety
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o f  the engine h ave  been  rem oved  and i t  w as n ot in  a  cond ition  to  b e  p u t 
o n  the road. I t  w as fou n d  th at som e o f  th e parts had  been  recen tly  
rem oved . T h e  defendant on  being  questioned ad m itted  th at h e rem oved  
th e part6 and so ld  th em

T hereafter the plaintiff declined  to  w ithdraw  the sum  o f  B s . 750 and 
c la im ed  dam ages fo r  non-delivery . T h e  D istr ict Judge h e ld  that “  the 
plaintiff has th e  option  to  proceed  on  th e first part o f  th e  decree, i .e . ,  fo r  
th e delivery o f  th e lorry and fo r  dam ages till such  delivery w ithout 
a ccep tin g  the B s. 750 deposited  in  C ourt as the value o f  the lorry T he 
D istr ict Ju dge realized th at th is w as equ ivalent to  an order th at the 
defen dan t w ou ld  h a v e  to  p a y  the dam ages indefin itely, b u t  considered  that 
th e  defendan t h ad  brou gh t th is trouble on h im self.

F rom  th is order th e defendant appeals.

I t  appears to  m e  th a t the decree in  th is  case  correctly  fo llow ed  section  
191 o f  the C ivil P rocedure C od e  w hich  is as fo llow s : “  191. W h en  the 
action  is fa r  m ovab le  property, if th e  decree b e  fore  the delivery o f  su ch , 
property, it  shall a lso state the am ount o f  m on ey  to  be  paid as an  alter
native, i f  delivery can n ot be  h a d .”

I  d o  n ot th ink  w e can  regard ourselves as bound by  Sittham barapillai 
v . V inasitham by  1 that in  an action  for  recovery  o f  sp ecific  m ovables an 
alternative decree for  p aym en t o f  its value is  bad , and that th is section  is 
in consistent w ith  sections 320-322. Subsequent decisions have disagreed 
w ith  th is fin d in g : see S ellam ba v. C atham uttu  Pillai 2 and A ppuham y v. 
A p pu h a m y  3. In  th e  latter case it w as held  that “  A  ju dgm en t in the 
form  contem p la ted  in section  191 m a y  be execu ted  according to  the 
procedure la id  dow n  in  section  320-322. A  w rit w ould  issue for  delivery 
o f  possession  in term s o f  N o. 62 in the S econ d  Schedule. In  defau lt o f  
delivery  the procedure la id  dow n  in section  321 w ould  be adopted , and 
th e  court having already estim ated  th e  ju d gm en t cred itor 's  loss by  not 
receiv ing  the goods in th e  decree, it  w ill n o t b e  necessary to  d o  so  again 
unless any fu rther loss h as occu rred  by  non-delivery  ” .

I  d o  n ot th ink  it is necessary to  argue th e  m atter fu rther, fo r  the 
decree  en tered  in  th is  case h as n ot been  altered or am ended in  any w ay 
and is  binding on  the parties, and it is  necessary for  u s to  in terpret and 
apply  the decree.

I  m a y  say th at th e defendant m iscon ce iv ed  his rights in th inking that 
h e cou ld  com p e l th e  plaintiff to  a ccep t the value o f  th e  lorry instead  o f  
recovering  the lorry in term s o f  th e  decree. T he p a ym en t in to  cou rt o f  
B s . 750 cou ld  n ot p reven t th e plaintiff from  cla im ing a w rit o f  possession  
under section  320, or from  getting  th e  F isca l to  seize the property  under 
section  321 if  the property  w as still available for  seizure. S o  fa r  th e 
pla intiff acted  correctly , b u t I  am  n ot able to  agree w ith  h is claim  th at 
th e  defendan t is bou n d  to  pay  h im  B s . 50 a m on th  indefin itely . H e  
cou ld  on ly  resort to  h is  rem edies under section  321 and cla im  (a) w rit o f 
execu tion  b y  seizure and sale o f th e  d efen d an t’ s property , or (b ) a  warrant 
for  th e  arrest o f  th e  ju dgm en t-debtor, o r  (c ) both  these rem edies. There 
w as n o  n ecessity  in  th is case to  resort t o  section  322, because the decree 
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.had already assessed th e  va lu e  o f  th e  lorry  an d  dea lt w ith  th e qu estion  
o f—dam ages. O n  these m a tters  th e decree  itse lf is  v ery  defin ite. T h e 
va lu e  o f  tiie  lorry is  fix ed  a t  E s . 750, a n d i f  tile  d efen dan t fa ils to  restore 
th e  lorry  there w ere to  b e  n o  dam ages a fter th e  date o f  the decree.

1 th ink  there can  be n o  qu estion  in  th is case  th at th e d efen dan t h as 
fa iled  to  restore th e  lorry , an d  th e fa c t  th a t b y  h is  ow n  a c t  h e  has p u t 
i t  ou t o f  h is p ow er  to  d o  s o  can n ot, in  m y  op in ion , a lter th at. I  d o  n o t 
th ink in th e circu m stan ces  w e  can  g ive  to  th e  p la in tiff w hat is in  e ffe ct  a 
perpetu al decree  fo r  B s . 50 a m on th  against th e defen dan t, and in deed  
th e  d ecree  in  th e .ca se  d oes n o t p erm it us to  d o  so. I t  m a y  be  th at if  th e  
d ecree  h a d  been  fu lly  con sidered  in  th e first instan ce the D istr ict J u d g e  

' m ay  in  the decree h ave  ordered  th at th e  dam ages sh ou ld  con tin u e  up to  
som e date  even  a fter th e  decree , b u t  u n fortu nate ly  fo r  th e  p la in tiff the 
term s o f  th is decree are to o  rigid.

T h e  order o f  the D is tr ic t  J u d g e  m u st b e  se t aside. P la in tiff w ill b e  
en titled  to  w ithdraw  th e su m  o f  B s . 750 dep os ited  in  cou rt b y  th e defendant. 
A s  tiie  d efen d an t has b y  h is  ow n  a c t  p u t it  o u t o f  th e p ow er o f  th e plaintiff 
t o  recover  possession , and  as h e h as m a teria lly  con trib u ted  to  th e con fu sion  
ex isting  in  th is case, I  d o  n ot m ak e any  order  o f  c o s ts  in  h is favour.

J aya tilbe e  J .— I  agree. A p p ea l allow ed .


