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S .  C . 9 — M . C . K u r u n e g a la  X o .  9 /1 0 2 2 9

Evidence— H'tVn&ss—Conflict between evidence on oath and an earlier statement—  
Verdict should then be found on the rest of the evidence—Summing-up—.Mis
direction—Power of Judge to interrogate witnesses.
(i) I f  th e  cvidcnco of ft witness on nny particu lar issuo is demonstrably u n 

reliable owing to  somo proved or distinctly  adm itted  inconsistency on ft m aterial 
point, h is  cvidcnco is worthless and  cannot properly be taken  into account 
a t all for th e  purpose of deciding th a t issue. I t  is illogical to conclude in addition 
(1) th a t, becauso his evidence cannot bo acted upon, the opposite of w hat ho 
said represented  the tru th , and (-) th a t ns the opposite o f w hat lie said a t  the 
trial happens to  coincide with the version given by ano ther witness, the veracity 
o f th a t o th er w itness is thereby confirmed,

(it) A lthough a  presiding Judge is entitled  to interrogate a witness for tho 
prosecution, i t  is generally far moro satisfactory to  leave the conduct of the 
case on any  v ita l point of controversy in the hands o f the prosecuting Counsel, 
who m ust m ake his own decision w hether or no t to apply  to the Judge for per
mission to  cross-examine ns an adverse witness a m an whom he has advisedly 
called.

,/A v P P E A L , w ith  ap p lica tion s for le a v e  to  a p p ea l, a g a in st certa in
con v ic tion s in  a  tria l before th e  S u p rem e C ourt.

G. E .  C h i l ly ,  w ith  M a lc o lm  P c re ra ,  for th e  1 st accu sed -ap p ellan t.

M . D . J e s u r a ln a m ,  for th e  2nd  a ccu sed -ap p e llan t.

V . S . A .  P u lle n a y c g u m ,  Crown C ounsel, for th e  Crow n.

C u r. aclv. m i l .

O ctober 6 , 1955 . GRATfAEX, J .—

T he a p p e lla n ts , three in  num ber, w ere co n v ic ted  a t  th e  K u ru n ega la
.Assizes o f  th e  fo llow in g  offences a lleged  to  h a v e  b een  co m m itted  by them
in  th e  v illa g e  o f  G alw ew a o n  th e  n ig h t o f  14th  J u n e , 1954  :

(1) b ein g , to g e th e r  w ith  three o th ers  u n k n o w n  to  th e  p rosecu tion ,
m em b ers  o f  an  unlaw ful a sse m b ly  th e  com m on  o b ject o f  w hich  
w a s to  co m m it robbery o f  ca sh  an d  je w e lle r y  belongin g to  
M . U .  C harles A pp uh am y, an d  a lso  to  ca u se  h u r t to  him  ;

(2) r io tin g  ;
(3) ro b b ery  o f  cash  aud  jew ellery  b elo n g in g  to  th e  sa id  Charles A p p u 

h a m y  in  p rosecu tion  o f  th e ir  com m on  o b j e c t ;
(4) ca u sin g  s im p le  h u rt to  th e  sa id  C harles A p p u h a in y  in  p rosecu tion

o f  th e ir  com m on ob ject.

' T hese o ffences h a d  u nq uestionab ly  b een  co m m itted  b y  five  or m ore persons  
som e a t  le a s t  o f  w hom  Charles A p p u h a m y  h ad  b een  u n a b le  to  id en tify .
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T h e o n ly  d isputed  issue at the tria l w as w heth er th e  purported id cn tifica  
tion  o f  a ll or an y  o f  the appellants b y  Charles A ppuham y had been e s ta b 
lished  b eyon d  reasonable doubt. A t th e  conclusion  o f  the argument- w e  
q uashed  th e  convictions and sta ted  th a t t he grounds o f  our decision  w ou ld  
be pron oun ced  later.

C harles A ppuham y owned a tea b o u tiq u e in  which he resided a lon e  
ex c ep t for h is in fant child, his w ife h av ing  previously  deserted h im . A t  
ab o u t 7 .3 0  p .m . on the d ay in  question  th e  fron t portion o f  the b ou tiq u e  
had  b een  closed , and he w as ab ou t to  p u t th e  child to  sleep  w hen  s ix  
p ersons en tered  the boutique through th e  back door which was still open  : 
th e y  se ized  him  and tied him up w ith  a rope an d  one o f  them  stab b ed  him  
once, b u t n ot seriously, on tire fleshy  part o f  each  leg ; having proceeded  
to  rem ove all h is m oney and jew ellery  from  a cupboard in an ad jo in in g  
room , th e  intruders left the boutique w ith  th e  loot. Shortly afterw ards, 
C harles A ppuham y released h im self  and, w ith his child in his arm s, he 
rushed  o u t o f  the boutique appealing  for help . Several neighbours  
in clu d in g  th e  prosecution w itnesses U k k u  B anda and M udaliham y arrived  
on th e  scene. M udaliham y w ent a lm o st im m ediate ly  to report th e  in c i
d en t to  th e  V illage H eadm an o f  D orab aw ila  w ho lived  som e d istan ce  
a w a y . T h e H eadm an reached th e  scen e o f  the burglary at ab out  
1 0 .4 5  p .m . and, on being q uestioned , Charles A ppuham y nam ed th e  
a p p e lla n ts  as three o f the persons w ho in vaded  his hom e : he added th a t  
h e h ad  faded  to id en tify  the oth er  m em bers o f  the unlaw ful a ssem b ly .

N o  p a rt o f  the stolen property w as traced  to  th e  possession o f  an y  o f  th e  
a p p e llan ts , and proof o f  their com p lic ity  in  th e  crime depended en tire ly  
on th e  re liab ility  o f  their purported iden tifica tion  by Charles A ppuham y. 
I t  w a s  a p o in t in his favour that he k new  them  before. On the o th er  
h an d , n eith er he nor the other p rosecu tion  w itnesses had p rev iou sly  
•seen th e m  in  each other’s  com pany. A ccord ing to Charles A p p u h am y, 
h e id en tified  th e  appellants by th e  lig h t o f  a kerosene oil lam p ; b u t w h en  
th e  H ead m an  arrived on the scen e th is  lam p w as found ly ing  on th e  ground  
in  a  dam aged  condition w ith  its  ch im ney broken. Charles A p p u h am y  
sa y s  th a t  there was also a sm all lam p  used  b y  his custom ers for lig h tin g  
cigars an d  cigarettes, but no such lam p  is m entioned  in the ev idence o f  th e  
H ead m an  or o f  the Police officers w ho v isited  th e  boutique on th e  fo llow ing  
m orning. T he jury was not in v ited  to  hold  th a t the light reflected  by  
th is  secon d  lam p, which w as n o t a production  in the ease, could h a v e  
serv ed  as an aid to  identification. T h e P o lice  found som e decipherable  
finger-prin ts a t the scene o f  th e  burglary, b u t the expert w ho exam in ed  
th em  cou ld  not connect them  w ith  a n y  o f  th e  appellants.

In  th is  s ta te  o f  the evidence, a g rea t d ea l turned  on th e  conduct o f  
C harles A ppuham y during th e  in terv a l o f  tim e which elapsed  b etw een  
th e  com p letion  o f  the crime and  th e  arrival o f  the H eadm an  over tw o  
hours afterw ards. Throughout th is  period  h e w as in the com pany o f  h is  
im m ed ia te  neighbours all o f  w hom  k new  him  w ell and also k n ew  th e  
ap p e lla n ts . I t  w ould bo natural therefore to  suppose th a t, i f  a m an in  
h is  s itu a tio n  had in  fact identified  som e o f  h is assailants, he w ould  h a v e  
m en tio n ed  th a t fact to  h is friends. B u t  as far as th e  2nd  an d  3rd  
a p p e lla n ts  are concerned, th is is p rec ise ly  w hat he adm its w as not d one.
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Cl)arlcs A ppuham y s ta te d  th a t  he d id  a t a n y  ra te  m en tion  to  t h e  w itn e ss  
U kku Banda, but to  n o b o d y  e lse , th a t  H eth u h am y (i.e ., th e  1 st . a p p e lla n t)  
w as the person w ho h ad  s ta b b ed  h im . B u t h is ev id en ce  o n  t h is  p o in t  
w as categorically co n tra d icted  b y  U kku  B anda. T h e  re lia b ility  o f  th e  
identification o f  a ll th e  a p p e lla n ts  w as therefore a m a tter  w h ic h  ca lled  
for very cautious scru tin y .

T he on ly  exp lan ation  g iv e n  b y  Charles A pp uh am y for h is  fa ilu r e  t o  
m ention  the nam es o f  th e  2n d  an d  3rd ap pellan ts to  a n y b o d y  u n t i l  th e  
H eadm an arrived w a s th a t  h e w a s “ in  pain ■ and  th a t  “  th e  c h ild  w a s  
crying “. I t  is indeed  a q u estio n  w h eth er such a lam e ex c u se  fo r  r e t ic e n c e  
on the part o f  a  v illager in  th e  com p any  o f  his friends cou ld  r e a so n a b ly  
be believed. B u t  th e  w eak n ess o f  th e  case aga in st th e  a p p e lla n ts  w as  
furthc-r increased w hen  M u d alih am y said  that, before le a v in g  th e  H e a d 
m an ’s house, Charles A p p u h a m y  exp ressly  s ta ted  th a t  h e  “ d id  n o t  k n o w  
w ho the th ieves w ere ” . T h is  ev id en ce, g iven  b y  a  w itn ess  w h o m  p ro se 
cu ting Counsel d id  n o t a p p ly  to  trea t as hostile or ad verse , is  su p p o rted  
b y  w hat M udaliham y to ld  th e  H ead m an  at ab ou t 9 .3 0  p .m . S o  s ig n if i
can t an item  o f  ev id en ce sh ou ld  h a v e  been brought p r o m in e n tly  to  th e  
a tten tion  o f  the jury  in  th e  su m m in g  up ; in fa c t  i t  w a s n o t  m e n tio n e d  
a t all. On th e  con trary  th e  ju ry  w ere inv ited  to  consider th e  p o s s ib il ity  
th a t  M udalihamy had  d e lib er a te ly  suppressed ” th e  n am es p f  t-he a p p e l
lan ts  because “ th e  n am es in v o lv ed  h is own relations ” . T h er e  w a s  no  
evidence to support th is  su g g ested  theory  o f  suppression , a n d  t h e  ju r y  
should  not have been m isled  in to  th e  b elief that- M u daliham y h a d  p erh a p s  
been told  som ething b y  C harles A pp uh am y im plicating  a n y  o f  t h e  a p p e l
la n ts  before he w en t in  search  o f  th e  H eadm an. T he lea rn ed  J u d g e 's  
sum m ing-up on th is p a r t  o f  th e  case w as therefore d e fe c t iv e  b o th  for  
m isdirection and for n o n -d irection  a s to  the evidence w h ich  w a s fa v o u r a b le  
to  th e  defence.

T he jury were a lso  m isd irected  as to  tke law  in  regard to  a n o th e r  a sp e c t  
o f  th e  issue o f  id en tifica tion . A s Charles A pp uham y a lon e h a d  p u r p o r ted  
to  id en tify  the ap p ellan ts, i t  b ecam e very  im portan t to  t e s t  h is  ev id e n c e  
(lacking as it  d id  “ corrob oration  ” in  the str ic t sen se  o f  th e  ter m ) in  th e  
lig h t  o f  his conduct d uring  th e  in terv a l o f  tim e preced in g  th e  a r r iv a l o f  
th e  H eadm an. U kk u  B a n d a  w as a p p aren tly  th e  first n e ig h b o u r  to  reach  
th e  scene after th e  com m issio n  o f  th e  crime, and he d en ied  th a t  C harles  
A ppuham y had im p lica ted  ev en  th e  1st appellan t as a  p erso n  w h o  h ad  
taken a prom inent p art in  th e  com m ission  o f  th e  crim e. N o  r e q u e s t  w as  
m ade on  behalf o f  th e  Crow n to  trea t him  as an ad verse w itn e s s ,  an d  it  
w as n o t suggested to  u s in  th e  cou rse o f  th e  argum ent th a t  su ch  a n  a p p lic a 
tion , i f  m ade, o u g h t to  h a v e  b een  allow ed. H is  ev id en ce  a t  t h e  n o n 
sum m ary proceedings w as (so Mr. P u llenayagam  confirm s) c o n s is te n t  w ith  
w h at he said a t  th e  tria l. T h e  learned presiding Ju d g e , h o w e v e r , to o k  
over the “ ex am in ation -in -eh ie f ” o f  U kku  B an da, and  tw e n ty -o n e  c o n se 
cu tive  questions w ere p u t  to  h im  for th e  purpose o f  su g g e s t in g  t h a t  h is  
contradiction o f  Charles A p p u h a m y  on  th is crucial m a tte r  w a s  u n tr u e —  
indeed , the opposite o f  th e  tr u th — b ecau se it  w as co n tra d icted  b y  a  s t a t e 
m en t which (so th e  p resid in g  J u d g e  categorically  asserted ) h e  h a d  m a d e  to  
a  P olice officer on  th e  m orn in g  a fter  th e  burglary. T he w itn e ss  p er s is ted  
for som e tim e in  d en y in g  th a t  h e  h a d  been  g u ilty  o f  a n y  su ch  in c o n s is te n c y ;
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b u t th e  learned Ju d g e  continued, in  so m any words, to  assure him  t h a t lie  
had . E v en tu a lly , th e  w itness acknowledged tire suggested  inconsistency  
b u t refused  to  re tract h is assertion th a t Charles A ppuham y had n o t  
m en tion ed  th e  1st ap p ellan t’s nam e to  him  u ntil the H eadm an arrived.

A  presid ing J u d g e  is no d oub t entitled , in the exercise o f his d iscretion , 
to  in terp ose q uestions to  a  w itness for the prosecution during his exam ina- 
tion -in -ch ief, and in  rare cases he m ay even  be justified  in questioning him  
w ith  such  sev er ity  as to  su ggest that th a t his ev idence is u nw orthy o f  
cred it. B u t  on a n y  v ita l p o in t o f controversy, it  is generally  far m ore 
sa tis fa c to ry  to  lea v e  th e  conduct o f  the case for th e  Crown in th e  hands  
o f  th e  A d v o ca te  se lected  for th e  purpose b y  th e  A ttorn ey  G eneral. P ro 
secu tin g  C ounsel should  m ake his own decision w hether or n ot to  apply  to  
the. J u d g e  for perm ission  to  cross-exam ine as an adverse w itness a m an  
w hom  he has ad v ised ly  called.

T h e  P o lice  officer w ho recorded U kku B an da’s sta tem en t on th e  m orning  
o f  lo t h  J u n e  1954 w as n o t called to  g ive  h is version o f what, exa ctly  
U k k u  B a n d a  had  said  on th a t occasion. T he jury were therefore left, 
to  sp ecu la te  as to  th e  extent, and grav ity  o f  th e  in consistency  im puted  to  
th e  w itn ess . A fter  all, th e  v ita l question  was w hether Charles A ppuham y  
had  m en tion ed  th e  1 st accused ’s  nam e a t  the  e a r l i e s t  o p p o r t u n i t y ,  a n d  n o t  

w h e t h e r  he  h a d  m e n t i o n e d  i t  a t  s o m e  la te r  p o i n t  o f  t im e .  U kku B a n d a ’s 
adm ission  o f  in con sisten cy  w as n ot so ‘‘d is t in c t” as to  ob v ia te  th e  n eces
s ity  for calling th e  P o lice  officer, as provided b y section  145 (2) o f  th e  
E v id e n c e  O rdinance, to  prove w hat U kku  B anda had  actu ally  said  to  
him . I t  is  a lso  reasonable, we think, to  conclude th a t U kku B a n d a ’s 
“ adm ission  ” w as based n o t so much on his own recollection o f  w h at he. 
to ld  th e  P o lice  officer on lo th  June 1954, as on the assurance given  to  
him  141  m onths la ter  b y  th e  learned Judge w ho w as h im self guided by  
th e  co n ten ts  o f  th e  officer’s note book.

T h e learned Ju d ge exp lained  to  the jury w hy  lie had taken up th e  
in terrogation  o f  U kk u  B anda. “ I  f e l t ,” he said , ” th a t on th a t p o in t  
h e w as try in g  to  m islead  you  ” . H av in g  referred to the “ in con sisten cy , ” 
h e d irected  th e  ju ry  th a t th e  sta tem en t m ade to  the P o lice  officer on the  
earlier occasion  w as re levan t in two w ays—“ n o t  m e r e l y  to  know  w hether  

• U k k u  B anda w as to ld  by  Charles A ppuham y th a t H eth u h am y (i.c., the  
1st ap p ellan t) stab b ed  h im , b u t  a l s o  to  show  you th a t w hat U kk u  B anda  
to ld  y o u  here can n ot be relied upon on that p oin t ” . In  our opinion th e  
first p a rt o f  th is  p assage con stitu tes a m isdirection.

“ I f  a w itn ess is proved to  have m ade an earlier sta tem en t i n  d i s t i n c t  

c o n f l i c t  w ith  h is  ev idence on  oath , the proper direction  to  th e  jury is 
th a t  h is ev id en ce is neglig ib le and th a t their verdict should be found  
on  th e  rest o f  th e  ev idence. ” B .  v .  H a r r i s  *.

B u t  in th e  presen t case certain  parts o f  the sum m ing-up m ight w ell h ave  
m isled  th e  ju ry  in to  th ink ing  th a t their d isb e lie f o f  U kk u  B an da  w as  
a factor  w hich  w ou ld  en title  them  to  accept as true Charles A pp uh am y’s 
assertio n  th a t h e had  in  fa c t  nam ed the 1st ap p ellan t as his a ssa ilan t a t  
th e  ea r lie st  o p p o r tu n ity ; in  other w ords, th a t  th e y  w ere justified  in 
regard in g  U k k u  B a n d a ’s earlier sta tem en t to  th e  P o lice  (th ough  re
p u d ia ted  a t  th e  tria l as incorrect) as su b stan tive  ev id ence in favour o f  th e

1 (752;) 20 C. A. It. 100.
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case for th e  Crow n. I t  is no d oubt tru e th a t, a t  th e  com m en cem ent o f  h is  
su m m in g-u p  th e  learned  Judge h ad  to ld  th e m  th a t  th is  w a s n o t th e  la w . 
U n fo rtu n a te ly , th e  effect o f  th e  earlier ex p la n a tio n  in  general term s  
w as n u llified  b y  th e  specific d irection  g iv e n  in  th is  p articu lar co n tex t.

T h e ju r y  m ig h t v ery  well have b een  in flu en ced  b y  th is  m isd irection  in  
ap proach ing  th e  crucial issue w heth er C harles A p p u h a m y  did m en tion  
th e  1 st a p p e lla n t’s  nam e a t the ear liest o p p o r tu n ity . I n  v iew  o f  U k k u  
B a n d a ’s  u n eq u iv o ca l denial a t th e  tr ia l th a t  su ch  a  s ta te m e n t w as m a d e  
to  h im , th e  ju r y  sh ou ld  have received  a  c lear d ire c tio n  in  conform ity  w ith  
th e  ru le la id  d o w n  in  E. v. W hile l . In  th a t  ca se , a  p rosecu tion  w itn ess  
had sim ila r ly  g iv en  evidence w hich  su p p o rted  th e  defen ce , but, w hen  
confron ted  w ith  contrary sta tem en ts p r ev io u s ly  m a d e  in  th e  ab sen ce o f  
th e  accused , h e  ad m itted  having m ade th ese  ear lier  s ta te m e n ts  b ut sw ore  
th e y  w ere m istak en . Lord H cw art C .J. o b serv ed  :

“  I t  is on e  th in g  to  say  th a t, in  v ie w  o f  a n  ear lier  sta tem en t, th e  
w itn ess  is  n o t  to  be trusted : i t  is a n o th er  th in g  to  s a y  th a t his p resen t  
te stim o n y  is to  be disbelieved an d  th a t  h is  ea r lier  s ta tem en t, w hich  he  
n ow  rep u d ia tes , is to  be su b stitu ted  for  i t  ” .

T his la t te r  in ference, which is n o t le g it im a te , is  w h a t  th e  jury w ere  
v ir tu a lly  in v ited  to  draw  in the presen t case.

I f  a  m a n ’s  ev id en ce on any particu lar is su e  is  d em o n stra b ly  unreliab le  
ow ing  to  som e proved  or d istin ctly  a d m itted  in c o n s is ten cy  on  a m ateria l 
p o in t, h is  ev id en ce  is w orthless and  ca n n o t p ro p er ly  b e tak en  in to  acco u n t  
a t  a ll for th e  purpose o f  deciding th a t issu e . I t  is  illo g ica l to  conclude in  
ad d ition  (1) th a t , because his ev idence ca n n o t b e  a c te d  upon, th e  o p p o site  
o f  w h a t h e  sa id  represents the truth , an d  (2) th a t  a s  th e  opposite o f  w h a t  
h e sa id  a t  th e  tria l happens to  coincide w ith  th e  v ersio n  g iven  by  an o th er  
w itn ess, th e  v era c ity  o f  that other w itn ess is  th e r e b y  confirm ed.

I f  th e  ju ry  rejected  U kku B a n d a ’s  ev id e n c e , C harles A p p u h a m y’s  
uncorroborated  ev idence stood b y  itse lf, an d  rep resen ted  th e  w hole o f  th e  
case for th e  Crown. I t  had to  b e te s te d  in  th e  l ig h t  o f  his adm ission  
th a t  h e  had  n o t  m entioned  th e  n am es o f  a t  le a s t  tw o  appellan ts a t  th e  
earliest favou rab le  opportunity  and a lso  in  th e  lig h t  o f  h is uncorroborated  
assertion  th a t  lie  had  m entioned th e  n a m e o f  th e  1 st ap pellan t to  o n ly  
one o f  h is  n um erous friends w ho rem ain ed  w ith  h im  for over tw o hours  
u n til th e  H ead m an  arrived. H a v in g  regard  to  h is u nconvin cing  excu se  
for re ticen ce  (w hich  w as ou t o f  h arm on y  w ith  th e  n orm al h ab its o f  th e  
average S in h a lese  villager) we d ou b t i f  th e  ju r y , p ro p er ly  directed , cou ld  
reasonably" h a v e  returned a verd ict a g a in st  a n y  a p p e lla n t. A dd to  th a t  
th e  circu m stan ce th a t, according to  th e  p ro se c u tio n  w itn ess  M udaliham y, 
Charles A p p u h a m y  had, in  answ er to  a  sp ec ific  q u estio n , replied th a t  
h e “ d id  n o t  k n o w  w ho the th ieves w ere ” . I n  th a t  s ta te  o f  th e  ev id en ce, 
a  verd ict o f  g u ilt , i f  n o t v itia ted  b y  m isd irectio n , m ig h t  w ell h a v e  ju stified  
th e  reproach th a t  i t  w as quite perverse.

F o r  a ll th e se  reasons, we took th e  v ie w  th a t  th e  tr ia l o f  th e  a p p ellan ts  
w as u n sa tis fa cto ry , and th a t th e  v er d ic ts  a g a in s t  a ll three ap pellan ts  
sh ou ld  b e  quash ed . - -

...........................Verdicts quashed..
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