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Maintenance—Application by wife—Invitation by husband to come back___
Refusal of wife—False allegation of adultery—Sufficient reason.
Where, in an application for maintenance by a wife against her 

husband, the applicant refused an invitation by the respondent to go 
back to him,

Held, that a false allegation of adultery made by the respondent 
against the applicant was a sufficient excuse for her refusal.

^  P P E A L  from  an order o f  the M agistrate o f K andy.

Cyril E . S. Perera  (w ith  S. W . Jayasuriya and E. P. W ijetvnge), fo r  
defendant, appellant.

N o appearance for the applicant, respondent. *

{
M arch  21, 1945. W ijeyewahdene  J .—

T h e ap plicant is the w ife  o f  th e  respondent and has tw o  children  
aged 'f iv e  and tw o years. T h e applicant cla im ed  m aintenance in  this- 
action  for herself and the you n ger ch ild  on ly, as the respondent had 
rem oved  th e  elder ch ild  w hen  she w as in  hospital.

This action  w as filed in  Ju ly , 1944. S u m m ons cou ld  n ot be served 
on  th e defendant till O ctober. H e  appeared in CoUrt . i n . O ctober and 
“  invited  h er back  ”  to  his house. T he applicant rfefused to  g o  w ith  h im  
alleging that he w as liv ing in adultery and ‘"had been  ;treating h e r  
habitually  w ith  cru elty . \

T h e ap p lican t has failed  to  prove that th e defendant w as living in 
adultery  w ith  the servant w om an , B a n d ars  M enike.

T h e  M agistrate has a ccep ted  the ev iden ce o f the applicant that th e  
respondent assaulted h e r , on  th ree occasions and threatened on ce to  stab 
her. S h e  stated  th at the respon den t used to  say that the servant w om an 
B a n d a rs  M enike looked  after the elder ch ild  better and she added, 
“  H e  abuses m e  and speaks w ell o f  B a n d ars M enike ” .

N
W h e n  she filed  the present action  for m aintenance, the defendant on  

w hom  the su m m on s cou ld  n ot b e  served for three m on th s seized the 
opportu n ity  to  file an action  for d ivorce stating that she had com m itted  
adultery  w ith  one E kanayaka. H e  says h e based that allegation  on  a 
letter D  2  and tw o en velop es D  1 and D  3 d iscovered  by  h im . T h e ap p lican t 
filed  answ er im m edia te ly  denying  the allegations m ade against h er and 
stating  that the respon den t w as liv ing  in  adultery  w ith  B a n d ars  M en ik e . 
T h e  defendant, th ereupon , w ithdrew  the d ivorce action , as,- h e  says, he 
“  w anted  to  con test th is case ” . I t  is d ifficu lt to  understand the reason 
g iven  b y  th e d efen d an t for  w ithdraw ing the action  especia lly  in v iew  o f  the 
fa c t  that h e  filed  th e  d ivorce  action  a fter  the institution- o f  the present 
proceed ings against h im . I n  the presen t action he persisted in  alleging
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th a t  tile  ap p lican t w as “  in tim a te  w ith  E kan ayaka  H e  m ade n o  
e ffo rt  t o  p rove  th e  genu ineness o f  D l ,  D 2  and  D 3 . I  th in k  th e  M agistrate  
is  righ t in  h old in g  th a t D l ,  D 2  an d  D 3  h ave  b een  fabrica ted .

I  d o  n o t th ink  th at th e  d efen d an t has been  h on est in  h is  “  in vita tion  ”  
t o  the- ap p lican t to  g o  ba ck  to  h im  b u t has m a d e  th at offer w ith  th e  sole 
o b je c t  o f  escap in g  h is ob liga tion  to  m a in tain  her. M oreover, I  th ink  th e  
a p p lica n t h as su fficient reason  w ith in  th e m eaning  o f  section  4  o f  th e  
M ain ten an ce  O rdinance for  refu sing  to  liv e  w ith  th e d efen dan t esp ecia lly  
in  v iew  o f  th e baseless ch arge o f  ad u ltery  m a d e  against h er in  th e d ivorce  
a c t io n  an d  repeated  in  th is  case.

I  d ism iss th e appeal.

Appeal dismissed.


