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Rtent-controlled premisca—Co-ouwners—Letting of the entire premises by one co-ouner
without conscnt of the other co-owners—=~Sale of the premiscs under the Pariiiion

Act—nRights of the purchascr as aguinst the tcnant—Partition Act (Cap. 69),
2s. 5, 47, 48, 50, §4—Scope of 8. 48— Encumbrance ’'—Rcnt Restriction At

(Cap. 271). as amended by Act No. 10 of 1961, ss. 13, 27.

Whoro thoro is a valid lotting of the cntirety of promises to which tho Rent
Restriction Act applios, a sale of tho promises undor the Partition Act daes nout
oxtinguish the rights of the tenant as against tho purchaser, even if the tenant's
intorost i3 not oxpressly spocified in tho interlocutory docroe enterod in the
partition action. Scction 13 of the Rent Restriction Act protects any tonant
of rent-controllod promises *‘ notwithstanding anything in any other law ,
oxcopt upon grounds permitted by the Section.

Britto v. Hecnatigala (57 N. 1.. R. 327) approved.
Heenatigala v. Bird (553 N. L. R. 277) overrulod.

I3ut if rent-controllod promise3 are ouwned by co-ovwners and one of thom lots
tho entiroty of the premises without the consent or acquiesconce of tho other
co-owners, the protection of the Ront Restriction Act i3 not availablo to the

tonant as against a purchaser who buys tho promises subscquently in terms of
an interlocutory decree for sale entered undor tho Partition Act. In such a

caso, the tenant cannot resist an application by tho purchaser to be placod in
possession of the promises.

Qbiter dictaq -—

(i) P¢r FERNANDO, C.J. and SirinMaNE, J.—Urgent and perhaps rotrospoctive
amendmonts of tho law are necessary in view of the decision of the Privy Council in

Ceylon Theatres Ltd. v. Cinemas Lid. (70 N. L. R. 337) where it was hold that a
usufruect of an undivided share spevified in a deereo for sale undor tho Partition Act

attachod to tho land, and not to the proceeds of salv.

(i) Per SIRIMANE, SAMERAWICKRAME and DE KRETSER, JJ.—The rights of a
monthly tonant are unaffoctod by a decree under soction 48 of tho I'artition Act,

whether those rights aro spocifiod in the decroe or not. -

(i3i) Per FErxaxpo, C.J.—Soction 48 of thoe Partition Act neither empowers
a Court to declaro that a monthly tenancy shall survive a decreo for partition or sale,
nor by implication provides for tho continuance of such a tonancy upon a partition

or salo.

APPE.-\L from a judgment of the District Court, Kandy-.

In an action under the Partition Act for the partition and sale of
certain rent-controlled premises, the 2nd defendant was the owner of an
undivided 9/20th share of tho premises. He had purported to rent, on

-
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a'monthly basis, the cntirety of the premises to the 5th defendant. T he
plaintiff, who was entitled {o ¢n undivided 6/20th share, and the 1st-
- defendant, who was entitled to an undivided 5/20th share, wero not
parties to the contract of tenancy. The evidence indeed showed that the
- 2nd defendant had rentcd the premiscs in defiance of the other two
co-owners. The question for decision in the present appeal was whether
~ the tenant (the 5th defendant) was liable to be ejected from the premises
by a person who bought the premises at the sale under the Partition

"~ Act.

- C. Ranganathan Q.C., with G. P. J. Kurukulasooriya, P. Nagukonamn
and P. Kurukula.soonya for the 5th and 6th dcfendants petitioners,

""appellants " R

H. V. Jayeua;de:ze Q.C., with Anncsley Perera, Nihal Jayazuclrama
rand Neville de Alzc is, for the purchaser-respondent.

Cur. adv. vult.
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* August 7, 1970. H. N. G. Feexaxpg, C.J.—

. The premises to which this action relates are business premises which
~ are situated in the city of Kandy and to which the Rent Restriction Act
" applies. The premises were the subject of an action in which the plaintiff
~ prayed for a decree of partition and for the sale of the premises under the

Partition Act. The Interlocutory decree declared the plaintiff to be
entitled to an undivided 6/20 share, the 1st defendant to an undivided
5/20 share, and the 2nd defendant to an undivided 9/20 share. The
Interlocutory decree also ordered the sale of the property by public
auction and the distribution of the proceceds of sale among the

. Co-Owners.

The premiSes were accordingly put up for sale and were purchased by
the z¢spondent to this appeal, whom I will refer to as the *“ purchaser ”

" The purchaser on 27th August 1968 applied for a Certificate of sale
and for an order of delivery of possession. Before the writ of possession
. was issued to the Fiscal, the 5th and 6th defendants filed objections to the
issue of writ. They claimed in these objections that the 2nd defendant
had on his own behalf and that of his co-owners let the premises to the
6th defendant, who had for 4 years occupied the premises for the
purpose of a business carried on by the 4th and 5th defendants, and that
~ the sale to the purchaser was subject to this tenancy. These objections
were over-ruled by the learned District Judge ; and the present appeal
is against his order that the purchaser was entitled to take out writ

of e;ectment

=

" The argument generally for the 5th and 6th defendants has been that

& sale of land under the Partition Act does not extinguish the rights of
& monthly tenant which had been in existence before the inmstitution of
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the action for partition. This argument was supported on more than
one ground. Firstly, Counsel rclied on the language.of s. 48 (1) of the
Partition Act, the terms of which it is necessary to set out in full :—

‘““48. (1) Save as provided in subsection (3) of this section, the
interlocutory decrce entered under section 26 and the final decree of
partition entered under section 36 shal), subject to the decision on any
appeal which may be preferred therefrom, be good and sufficient
evidenco of the title of any person as to any right, share or interest
awarded therein to him and be final and conclusive for all purposes
against all persons whomsoever, whatever right, title or interest they
have, or claim to have, to or in the land to which such decree relates
and notwithstanding any omission or defect of procedure or in the
proof of title adduced beforo the Court or the fact that all persons
concerncd ar¢ not partics to the partition action; and the .right,
share or interecst avarded by any such decree shall bo frce from all

cncumbrances whatsoever other than those specified in that decrce.

In this subsection °‘encumbrance’ means any mortgage, lease,
usufruct, servitude, fideicommissum, lifc intcrest, trust, or any interest
whatsoever howsoever arising except a constructive or charitable trust,
a lease at will or for a period not exceeding one month, and the

rights of a proprietor of a nindagama.”

The scheme of this sub-section appcars to be that all encumbrances
affecting a land will bo extinguished by a partition or sale unless they are
specified in the decree. In this way the Court 1s impliedly empowered to
specify in the decree those encumbrances which will remain valid after
entry of the interlocutory decree, and a person having the right of an
encumbrance is impliedly entitled to ask that the encumbrance be so
specified ; if however he does not 50 ask or tho Court does not so specify
tho encumbrance in the decree, then the title to tho shares or interegts

dcclared in the decreo will be free of tho encumbrance.

The definition of the term ‘ encumbrance *’ in tho second part of the
sub-scction includes certain iuterests such as mortgage, Icasc and fidei-
commissum ; but ‘‘ a constructive or charitable trust, a lcase at will or
for a period not escceding one month, and the rights of a proprictor of a
nindagama **, are excluded from the mcaning of the term. Thercforo, 1t
is argued, a right of any one of these three kinds was not intended by tho
substantive part of the sub-section to be regarded as being a defined
‘ encumbrance ”’, and the phrasc which carlier occurs “free from all
encumbrances >’ does not operate to frec the land from such a right.

On this construction such an cxcluded right will continue to be
cffective, oven though it is not cipressly protected by being specified

in the decrec. :



364 H. N. G. FERNAXNDO, C.J.—~PRanusinghe v. Maurilar

AP~ diib A,

- This construction gains much support when one considers tho case of
land which is subject to a constructive or charitable trust, for it is a quito
acceptable argument that thoe Legislature could not have intended that a
- charitable trust will be extinguished by a decree for partition. Again
8. 54 (2) of the Act provides that the rights of a proprietor of a nindagama
shall in no way be affected by a partition or sale and that ho shall bo
"cntntled to exercise his rights as though the partition or sale had
" not occurred. Here again, there is an expression of the intention of the
Legxelature that the rights of a nindagama proprictor will continue to
cxist despite the fact that thosc rights are not conserved 1n a partition
decree. If two of the three rights of the description which are excluded
‘in tho definition of *‘ encumbrance ’ should clearly survive despito the
entry of a decrce of partition, there 18 much rcason to suppose that the
same will be a case of the third right, namely that under a lease at
" will or for a perlod not exceecliing one month. . -

Iu examining the validity of this constructlon it is uccful to consider the
.pomtlon concerning leases which prevailed under tho old Partition
Ordinance. Section 13 of that Ordinance in effect cnacted that after a
.part:tton has been effected, a lease of an undivided share would apply
“exclusively tg the divided portion allotted in severalty to the lessor. It
‘would follow that if before partition there had been a lcase of the entire
| land then the rights of the lessee would attach to all the portions
" separately allotted to cach of the co-owners. But there was nothing in the
- Ordinance which dealt expressly with the effect of a lease, in a case where
. a land is sold under a decree for cale.in an action for partition. This
~omission in the Partition Ordinance was the subject of consideration by a
full Bench in Petris v. Peiris.? Both WendtJ. and Middleton J. were of
opinion that for the purposecs of s. 8 of the ‘Ordinance a leasc eonld not be
‘regarded as an encumbrance, and that accordingly a sale of lIand under
'that section would w ipe out all leases, other than those saved by s. 13 of
- the Ordinance. In the result the full Bench decided that where thereis a
_sale under the Partition Ordinance, a person who previously held a lease of
an undivideq share lost his leasehold rights, and could only receive com-
pensation for the talue of the lease at the distribution of the sale proceeds.
The declslpn in Peiris v. Peiris was followed in Samaraweera v.. Cunjs
"Moosa.2 De Sampayo J. stated quite ‘definitely ‘“that a lease is
not an ‘ encumbrance ’ within the mecaning of the Partition Ordinance,
but creates an interest in the land. It must be claimed in time in the
_ partition action at the risk of the lessce losing it for ever. * He further .
stated that ‘* when a land is sold under a partition decree, the leasc is
extinguished, and the lcssce can only get his interest assessed and an
cqmva.lcnt in money in the distribution of the procceds out of the share
of the lessor. >’ This decision under the old Partition Ordinance cléarly -
‘established that even a formal lease would be extinguished upon the sale
of land in a partition' action. If then all that such a lessce could claim
was to partJmpa te in the distribution of the proceeds of sale, the rights of

r
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a monthly tenant must a fortiorars also be extinguished in the cvent of
such a sale. What is now to be ascertained is whether because of the
consideration rclied upon in the argument which I have summarised, it
must be held that the Legislature has in s. 48 of the Partition Act
changed the former law and thus conserved the rights of a monthly

tenant in the event of a sale under the Act.

It scems to me necessary to appreciate the purpose of the Lcgislature
in bringing a leasc within the connotation of the term ‘‘ encumbrance ™’

ins. 48. Section 48 of the Partition Act was designed to sccure as far as
practicable that the finality attaching to partition dcerees could not be
doubted except in the events referred to in sub-section (3) of that Scetion.
Onc cxpedient adopted for this purpose of securing such finality was to
make express provision in sub-scction (1) as to the interests which may
be conserved In an interlocutory decree by their being specified therein.
If the decisions under the old Ordinance which I have already cited
(holding that a formal lease is not an encumbrance) had continued to
apply, then the Court would have had no power in entering decree under
the new Act to protect such a lease by specifying i1t in a decree, and con-
scquently the actual protection sought to be afforded to leases by s. 50 of
the new Act may have been ineffective. This difficulty in my opinion
was overcome by making it clear in s. 4S8 that a formal lease fell within
the term ‘“ encumbrance ’’ and could accordingly be specified in a deeree.
After thus including a lease within the meaning of the term °‘ encum-
brance ”’, the Legislature no doubt did (in the exception clause at the end
of the definition) exclude a lease at will or for a period not exceeding onc
month. Such an exclusion was of course nceessary if the intention was
that only formal leases may be specified in a decree. Hereagain one has
to bear in mind that the decided cases under the old Ordinance related
only to instances of formal leases, and it i1s thercfore reasonable to
supposc that the Legislature in enacting s. 4S8 of the Act also had in mind
only such lcases. Accordingly (although the matter is not free of
difficulty), I much prefer the construction that s. 4S was intended only to
protect formal leases, and not to extend to monthly tenancies a protection
which had not seriously been claimed for them before. I hold for these
reasons that 8. 48 ncither empowers a Court to deelare that a monthly
tenancy shall survive a decrece for partition or sale, nor by implication
provides for the continuance of such a fenancy upon a partition or

sale.

Before leaving this matter, I must refer to the recent decision of the
Privy Council in Ceylon Theatres Ltd. v. Cinemas Ltd.!. The question
which arose in that case was whether the Court has power, when ordering
the sale of land under the Partition Act, to declare that such a sale will
be subjecct to a life interest subsisting in an undivided part or parts of the
Jand sold, and whether the sale will in such a case be subject to the life
intcrest so declared. In answering that question in the aflirmative,
Their Lordships were impressed by the fact that s. 5 requires persons to

. ! (1968) 70 N. L. R, 337.
1°*——J 18288 (11/70)
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be made partics to a p irtition action if they are entitled or claim to be
entitled *“ to any rlght, share or intereet to, of, or in the land to which the
. acticn relates, whether vested or contingent, and whether by wayv of
"mortganc lease, usufruct, servitude, trust, fidcicommissum, life interest or
otherwise.””  They then pointcd out that the Act rcturns to a similar list
in a later m:po,rtant scction (scetion 48),  Prima.facie they were disposed
to the 0p1mgn-— ‘ | | R
‘“that rccognmon having been given by the Act to the pOSﬂbl]ﬁ\
‘that cncumbrances: may cxist, these must be assumed- to continue
-unless  provision is cxpressly. made for their discharge and.

. 4 - - T
' -
o - ‘ ' -
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sa—tisfaction'.” o : ~ S
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The Judgment at a later stage prnccec.s to apply the test set out in this
| plmon w l‘lh refcrcnce to the provisions of ss, 48 and 50 |

4
. -~y " - . -y

Qub scctlon (2) of s. 50 dcc]arcs that'in thc case of a decrce for sale the |
‘rights of a mortgage or lessec of an undivided share shall be limited to
- the mortgagor s or lessor’s share of the procccds of thie sale. 'I‘helr Lord.-

ships thought that this sub-section gave strong support for the argument
- that an encumbmncc of a kind not dealt with in thc sub-scctlon will

contmue to attach to thc land.

‘“ Comparison. between {his seetion, with its reference to mortgages

. and leases; and scetion 48 (1) with its listed rcfcrence to encumbrances

. generally, strongly points the contrast between those encumbrances |
-which remain.aitached to the land, or to shares in it, and those W luch

" exceptionally attach to the procceds of sale.” -

.. 'The ]udgn.ent in the Cinemas case}. docs not, in my opinion; assist
.the argument of Coungel for the appellants. "What -that judgment
_principally rejected was the contention that the declaration in s. 46 “‘ the
" certificate (of sale) shall be conclusive evidence of the purchaser’s. ntle to
‘the land * has the effect of freeing the land from all other interests
despite the fact that such an interest has been duly specified in the inter-
locutory decreein terms of s. 38, But where, as in the instant case, there
is merely a monthly tcnaney wh ich is not specified in the decree because‘
it 1s not an. ‘' encumbrance ’ as defined in s. 48, there is nothmg to be
derived from 8. 45 in support of the claim that the tenancy will survwc-

after a sale.

> . |

As has already becn shown, Their Lordships i‘élied heavily on sub-
section (2) of s. 50 for the proposition that an ‘‘ encumbrance ' duly
specified in an lnterlocutory decree, which is neither-a mortgage-nor a
Jease, will continue to attach after a sale ofland. | But that proposition
does not cover the case of some interest.which isnot an ““ encumbrance” as
defined in 5. 48. But even if it be assumed that a monthly tenancy may
i)r0perljr be specified in an interlocutory decree, it secms to me that the

A (1968) 70 N. L. R. 337,
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nature of the protection that such a tenant might claim is implicit in the
provisions of sub-section (2) of 5. 50. Having regard to the fact that,in
the event of a s:le, sub-section (2) limits the right of a lessce under a
formal lease to the lcssor’s share of the proceeds of sale, it is reasonable
to ascribe to the Legislaturo an intention that the right of a monthly
tenant in tho case of a decree for sale shall be at least equally limited, .

and shall not continue to encumber the land after the sale.

Counsel for the Respondcnt in this appecal submitted that the Cinemay
case was wrongly decided in that the decision failed to take account of

jadgments holding that a sale under the old Partition Ordinance freed
land from iInterests such as fideicommissm or wusufruct. But there
were similarly jundgments holding that leases and mortgages will not
continue to attach after sales in partition actions, and it was only these
latter judgments which were given statutory recognition in 8. 50 of the
Act. The omission of the Legislature to give similar recognition to the
foriner judgments leads to the quite justifiable infercnce that the

legisléture intended that they will no longer apply.

Scction 48 of the Partition Act clearly intends that certain
brances >’ may be specified in an interlocutory decree, and thus manifests

an intention to protect in some manner the interests of those persons in
whose favour those encumbrances subsist. The Act then proceeds, in s. 50,
to define and limit the manner in which two such interests, namely mort-
gages and leascs, are to be protected, in the event of a sale under the
Act. But the Act does not in any way define or limit the rights which
might accrue by virtue of other * encumbrances ” actually specified in
tho decree, such as a “‘ usufruct, scrvitude or fidei commissum >>. To
take the simple case of a servitude, such-as a right of way, the construc-
tion that the Legislature intended that a sale in & partiticn action will
extinguish a right of way specificd undcr s. 48 in the decree for sale is so
absurd that recscns need not be stated for therejection of such a construe-
tion. But even where a right of usufruct or fidei corumissum is specified

in a deeree in temns of s. 48, then.in the atzence of any provision in the
Act {rach as s. 50 which limits the rights of a mortgagor or lessce to an
interest in the proceeds of sale), there is in the Act no warrant for the
opinion that the Legislature intended only that such a rlo'ht when con-
sarved by the decree, will attach only to tho procceds of sale, and not to
the land itself. 1f the true intention of the framers of the Partition Act
was to maintain the applicability of former judgments relating to the
rights under fideicommissum or usufruct, it is lamentable that the actual
provisions of the Act arc so casily susceptible to the construction that

“ encum-

these judgments 1:0 longer apply-.

The dccision in the Cinemas case has in my opinion rrveeled a serious
error 1n the Partiiion Act. Having regard to foriner judgments, it has for
many years been the practice in our Courts that, upen the sale of a land
in pursuance of ¢ partition decree the rights of persons claiming upon
usufruct or firlziccmmissim are regarded as attaching to the proceeds of
sale, and that the purchascr holds tue land free of such rights. In the
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 case of the sale of Jand subject to a fideicommissum for instance, the
- proceeds of sale are invested by the Court, and the interest earned by the
procceds of sale is- paid to the fiduciary until the time of accrual of the
rights of tho fideicommissaries, who at this later stage become entitled to
- sthe proceeds. The dccision in the Cinemas case can well give rise to
" litigation in which persons who, although they have enjoyed thé rights
. in proceeds of sale which our practice has conferred, may set up claims of

ownership to lands which third parties have purchased in_thé faith that
- the lands were freed from such claims. TUrgent and perhaps retrospective

" amendments of the law concerning this subject nmttor appedr to he

-
SRS gyl S-Sy L s

necessary.

- _ Another argument of Counsel for the a ppoll:infs was that the proféctic')n
given to tenants by-the Rent Restriction Act’is not extinguished by a sale.

under the Partition Act. On a similar question, asto the effect of a decree
- for sale under the former Partition Ordinance, there are conflicting
~ decisions of this Court ; and one of the purposes of the constitution of the'’
present Bench was to resolve this conflict. In Heenatigala v. Bird?
Pulle J. expressed the opinion obiter that the certificate of sale issued
(under section 8 of the Ordinance) had the effect of termmat.mg tho
relationship of landlord and tenant and of constituting (the purchasecr)
‘an independent title holder to whom the restriction contained in section
13 of the Act could not apply because the certificate conferred a title which
‘was not subject to the tenancy agreement. In the latter case of Brilto v.
. Heenatigala® Gratiaen J. came to the opposite conclusion, namely that,
although the contractual relationship between a tenant and his landlord
- may be terminated by a decrce for sale under the Partition Ordinance,
nevertheless the statutory protection conferred on the tenant by the
Rent Restriction Act is not extinguished by the decree for sale. I can
“usefully add but one observation to the reasons stated by Gratiaen J. for
that conclusion. If the earlier decision in Heenatigala v. Bird is correct,an
owner of rent-controlled premises can evade the provisions of the Rent
Restriction Act by the simple device of conveying any undivided share
-of the lJand to some person and by thereafter seeking a sale i na partition

action. The carlier decxsxon has now to be over-roled. Y

I also find nothing in the new Partition Act upon which to hold that
~ the reasons stated by Gratiaen J. are no longer applicable in a case in
\vhlch rent-controlled premisses aro sold undcr the Act. A

- I must point out however that there may be, or may appear to be
anomalles ﬁomng from the decision in Britlo v. Heenatigala. . -

The effect' of Yhat decision is that a mere monthly tenant. of rent-

.controllcd premises, w hose interest is not specified in the interlocutory
decree, may nevertheless be protected in his occupation despite a sale
under the decree. . It may appear that he is thusin a better position than

a lessee under a formal Iease whlch is 8pcc1ﬁed in the decree for 8: 650 (2)

1 (1954) 55 N. L. R. 277, " * (1956) 57 N. L. R. 327.
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of the Partition Act provides that in such a case the rights of the lesseo
are limited to an interest in the proceeds of sale. But s. 13 of the Rent
Restriction Act protects any tenant of rent-controlled premises, ‘‘ not-
withstanding anything in any other law . If, therefore, the tenant of
. such premises under a formal lease chooses to continue in occupation of

- the premises after a sale under a partition decree, instead of claiming an
interest in the proceeds of sale, s. 13 will operate notwithstanding s. 50 (2)

of the Partition Act.

There is also the inconsistency, or perhaps the prejudice, arising from
the fact that the purchaser at a partition sale may be unable to eject the
occupying tenant, despite the fact that the interlocutory decree contained
no reference to the tenant’s interest. Such an inconsistency is sometimes
unavoidable when statutory provision, such as is contained in s. 13 of the
Rent Restriction Act, over-rides other laws. Provision somewhat similar
to s. 13 was enacted in s. 4 of the Paddy Lands Act, No. 1 of 1958, which
to a certain extent protects a ** tenant-cultivator *’ of a paddy land against
eviction. InOdirisv. Andrayas? it was held that the interest of a tenant
cultivator may be specified in an Interlocutory Decerec for partition, on
the ground that his interest is included within the scope of the words
““any intcrest . whatsoever, howsocver arising '’ in thc definition of
““ encumbrance » in s. 48 of the Partition Act. A similar construction is
perhaps possible in the casc of a tenancy protected by the Rent Restric-
tion Act, not for the reason that it is a tenancy, but instead for the reason
that the negative right against ejectment couferred by s. 13 is
‘“ an interest ”’ contemplated in the definition of ‘‘ encurabrance ”’. The
further consideration which I have now been able to give to this point has
rclicved me greatly of the fear expressed in the judgment in Odiris v.
Andrayas. It scems to me now that even if the right of a tenant-
cultivator or of a tenant protected by the Rent Restriction Act is not

specified in a decree for partition or sale, that right can continue to
exist beecause of the vieer-riding cffect of the statutory provision which

confers that right.

It is clear from the judgment in Britto v. Heenatigala that the defendant

in that case had entered into occupation of premises by virtue of a notarial
lease from one co-owner, and Ly virtue of contracts of monthly tenancy

granted by all the other co-owners.  The defendant in that case was'thus
the tenant of the cutirety of the premiscs.

In the instant case, however, the learned District Judge has held that

the 5th defendant was the tenant of these premises only under the 2nd
“fendant, and that there was no contract of tenancy between the 5th

Jefendant and the other two co-owners, namely the plaintiff and the 1st
defendant.

One can conccive of a case in whicly,, although a tenant occupies pro-
perty under a contract of tenancy with onc only of the co-owners of the
property, that co-owner can be regarded as the agent of all the co-owners.

3 (1969) 72 N. L. P. 119.
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~In such a case, the protection affurded b\' ihe Rent Restriction -\ct

“may be zvailable as against ail ilie co-ewners en the groimnd that they had "
“acquicsced in the letting, and (i protection mayv be aveilatle also against
the purchascr at a saleiin a partition action. I hiad thought that “1(11..-
had beea such acquicseence in the instart case. But in view of the
-matters referred to in the judgment of my brother Sirimane, I am
content to uphcld the finding of the trial Judge that the 5th and Gth

defendants were not tenanits under all the co-owners. That being so, the
protection of the Act is nct available to them afier t‘ ¢ sale under the

partition decree.

- For these rteasons, the order of . {he District- Judge allowing
the application for a writ of possession is aﬁ“u'mcd -The appeal is

| ~ dismissed w 1th costs

SIRINANE, J.— | .

I have the advan oc of havi mw read thc draft ]udgmcnt of My Loxd
_the Chief Justice, and I 1cspcctfn]1y agree with the conclusion which he
"has reached, viz., that when there is a valid letting of ‘the enfirely.of
~ premises to w Inch the Rent Restriction Act applies a sale under thc '

Partition Act does not extinguish the rights of the tenant.

" I am thercfore of the view that the decigion in Br itto v. Heenat: gala’
. correctly sets out tihie law, and is.applicable to sulcs held in ter ms of a

decree for sale under the Partition Act as well, . I

AsYam of opinion that the.-5th and Gth defc"ndanté ‘who are the apch
lants, are not proteceted by the Rent Restriction Act, I wish to set ont
briefly the reasons for my view, and also my .vicws on certam .other

- matters which were argued before us on tlns appeal

The 2nd dcf'endant wes thc owner of an undn ided 9/ 7Oth shareo of o
- the premises. He purported To rent the: entirety of the premises to the
5th defendant after this action was filed in circumstances which point to
the iriference tliat he did so in defiance of the wishes of the ‘other two
‘co-owners, viz., the plaintiff and the 1st defendant. \We did notdecide
this appeal cn the shoxb point raised by Counsel for the respondent that
the alienation was °‘ pending partition” and therefore void under the
provisions of Section 67 of the Partition Act, because counsel for the
appellant protested that this point was not raised earlier, and further
that there was no evidence before this-Court as to the exact date of the
registration of the lis pendens. But, it is qmtc “clear fi from the affidavit
filed by the 5th defendant himself for the purpose of ¢laiming a stay of
execution of the writ of possession, that the 2nd defendant had let the
premises to him about 4 years before that. aﬁ'idavxt wasg filed in 19G6.
This action was filed in 1960. Idonot “ 1sh to go mto {1e eviderce led at
the trial in any detail, but, there was some evidence which indicated that .
the 2nd defcndant had’ let thene premlses mthout thc consent of the

! (1956) 57 N. L. R. 327. ' B
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other two co-owners, end appropriated the rents for himself. It was
" proved, for examplo, that there had been litigation between the plaintiff
and the 2nd defendant (D.C. 9216) where the plaintiff successfully averred
that the 2nd defendant had induc>d her, when a minor, to convey some,
undivided rights in this land to hin. It was also proved that the lst
dcefendant had successfully sued the 2nd defendant in D.C. 6212 for her
share of the rcnts for 3 years prior to February, 1861. There is cvery
rcason to believe that this Partition Action was filed bccause the 2nd
defendant was keeping the plaintiff and her sister (1st defendant) out of
possession of their legitimate shares by letting the premises without

their consent.

One issue which was submitted for decision to the trial Judge in thie
Partition Action, was whether the entirety of the premiscs had been let.
It is implicit in this issue that the Judge had to find whether the letting
was done with the knowledge and consent of the plaintiff and the 1st

defendant.

That issue was decided against the 2nd defendant. The conclusion the
learned Judge rcached on the cvidenee was that the plaintiff and the 1st
defendant did not accept the 5th (and the 6th) defendants as their tcnants,
and that there was nocontract of tenancy beiween them, though, of course,
the plaintiff and the 1st defendant were aware that the 2nd defendant
was letting these premises to different persouns and taking the rents himself.
Therc was no appeal from that finding which is binding on the parties to
this application. In Britto v. Ileenaligala (supra) the eantire premises
had been lot to the tenant by all the co-ovncrs.

What then are the rights of the 5th and Gth defendants who are the
tenants only of the 2nd defendant, -and thcrcforc only of an undivided
0/20th share of the building ?

A person who takes on rent a house which is co-owned, from one co-
owner only does so at his peril.  If there are eircustances which show
that the lessor had a mandate express or itpolied, from tae other co-owners
to deal with the entirety of the co-owned wroneriy, then the tenant’s
occupation is sccurc. If not, it my siill Le arzued on his behalf that
because a co-owner cannot be cjecied fromn the corpus in which he has
undivided rights, so too, a tenant who clanws under him. But, the
cdecrec for a partition or s:le under the Act puts an end to co-ownership,
and the tenant is now a lessce of interests whica have no physical existence
as ‘ prcmises’” within the meaning cf the Rent Restriction Act (as
amended by eection 11 of Act 10 of 1951), and that Act can thcerefore
give him no protection when a puschaser svcl:= to ¢j: ¢t hitz.  His position,
11 sy view, is at best the same as that of a brssee of an unrlivided share
for a perioc over one month, vhese rights have been specified in the
Gecrec, and by an analogy; he n:ay cliim: these i terests—perhaps the

cquivalent of a montl.’s rent—out of the sitare of the proceeds of sale
allotted-to his leszor, under Section 59 (2) ef the Partition Aet. Lut he
cannot, in 1:y viww, resist an application bi a2 purzhaser to be placed
121 poszessiorn. ' |
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I am unable to subseribe to the view thiat Scetion 48 precludes a Court:
from specifying mn its decree that a monthly tenancy or a charitable

frust attaches to certain shares.

Scction 48 of the Partition Act was enacted in order to give a person
whois allotted a lot, in the case of a partition, and a person who purchases
a land, in the case of a sale hcld in pursuance of a decree under the Act,
a clear and unfettered title. It was enacted to give effect to the idea
. carler expressed in the somewhat picturesque phrase, that a decree

under our Partition Ordinance No. 10 of 1863 gives a tlear title “* which
is hinding on the whole world . Scction 48 provides:therefore that
all encumbrances (leases, mortgages, fidei-commissa, cte.) w hich ‘were
~ not specified 1 the deerce were to be extinguished, bhut it saved a
constructive or charitable trust, a lease at will or for a period not
excecding one month, and the right of a proprictor of a deagama. ',

from stuch O\tlnctlon

T do not ﬁnd it profitable to speculate as to why the Jegislature saved a
monthly tenancy when notarially executed leases for longer-.periods
even when duly registered werce extinguished unless specified in the
decree. It is suflicient to note that the Partition Act was enacted after
the Rent Restriction Act of 1948. In my view all that the Scction
provides is that constructive and charitable trusts, leases at will, monthly
tenancies, and the rights of a proprietor of a Nindagama are unaffected
by a decree under Section 48, whether those rights are specified in the
decree or not. Take the case, for instance, where tho Viharadhipathi
of a Buddhist temple avers that the shares of certain parties inherited
from & common ancestor arc subject to a charitable trust in favour of
his temple. A contest may arise, and if the Court holds in its judgment
that there is a charitable trust, then that finding will be speclﬁed in the
decrce. The same applies-to a disputed monthly tenancy if the Court
.. holds that such a tenancy subsists. I consider it very des:rable that,
when such.a right affecting the corpus is brought to the notice:of- Court,-
- the decree which is the instrument that is registered, should rcfer to it.

This will give notice of such rights to intending purchasers in the case

of a decree for sale. , .

In the course of the argument our attention was drawn to the case of
The Ceylon Theatres Limited v. The Cinemas Limited? where it- was held
that a usufruct of an undivided share specified in tho decree attached
to the land, and not to the proceeds of sale. But no questlon of eject-
ment or the applicability of the Rent Restriction Act arose in that case,
which therefore does not help the 5th and 6th defendants. I agree with
"My Lord the Chief Justice that this decision reveals a defecb in our law
which must be specdlly remedied, if long estabhshcd tltles aro not to bo

’

disturbed or cast in doubt. L 2

‘Since 1863 when a property was sold on a decree for s&le entered under
the Partition Ordinance the proceeds were brought mto Coirrt, and a
Gdelcommlesum or life mterest attached to those; proceeds. \thrg |
' (1968) 70 N. L. R. 337. LT
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".there was an encumbrance such as a life interest or fideicommissum
affecting a land, sales of such lands under the Partition -Ordinance
were placed on the same footing as sales under the provisions of the
Entail and Scttlement Ordinance, Chapter 67, and the mohey realised
by such sale was dealt with in the same way as provided by Section 7 (c)
of that Ordinance which enacts that the proceeds of sale should be applied

to—
Vs

‘“ Investments in the Loan Board or in Government securitics,

the interest thercof being made payable to the party for the time
being otherwise cntitled to the rents and profits of the land

sold. ”’

This practicc continued after the passing of the Partition Act of 1951,
tho procceds of sale brought into Court were invested with the Loan
Board which pays interest as half yearly dividends. The interest on tho
procceds took the place of the income from the land, and fiduciaries and
those who were entitled to life interests were paid these sums. They had
no rights in the land which was thought to be free from any encumbrance
whatsoever in the hands of a purchaser. It was perhaps on account of
this practice based on earlicr decisions of this Court that the legislaturc
did not attempt (in Section 47) the impossible task of prescribing how a
lifc interest, for example, should be valuced for the purpose of making
a pavment from the capital sum realised at-aesale. It was accepted
that fiduciaries were only entitled to the dividends on the capital sum
which was later paid out to the fideicommissaries, after the fidecicommis-
stim cnded. One consideration which appears to have weighed with
their Lordships in the decision in The Ceylon Theatres Limited v. The
Cinemas Lumited (Supra) is that scction 47 of the Partition Act does not
providce for the valuation of rights such as fideicommissa and life interests
which are specified in scction 5 of the Jartition Act. Thoe judgment

states, al page 344—

“Section 47, ., .. .. fails adequatcely to support the respondents’
argument. It provides merely for a schedule of distribution to be
prepared by a party and approved by the Court. If the iutention
was that encumbrances, of the varied character mentioned in section
o, were to be compulsorily dizcharged out of the proceceds of sale, it
appears to their Lordships inconcervable that so scanty a mechanism
shoulld have been provided. On the one hand it can never have been
intended that the amount to be paid to en encumbrancer should
merely be fixed by the party presenting the Schedule: on the
other hand no procedure for valuation—which, as has been shown,
may in some cases be complicated and controversial—is so much as

imcdicated.”

There are in our Courts a large number of cases where sales under the
artition Act have taken place and the money kept in Court because the
:hares of some co-owners are subject to a * fideicommissum inperpetuity ”’,
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The third generation which yill be ultimately entitled to the proceeds
Aying in Court has not yet emerged to make its claim ; and the fiduciaries
~continue to draw the interest half-yearly. As wvalues of land, and the
rentals they command, have increased almest ten-fold in recent years, it 1s
mere than Likely that fiduciaries will find it far more advantageous to
claim rights in the propertics sokl, titles to which have by now passed to

thir:l parties on the footing that such properties arc unencumbered.

I agree with the Chief Justice that urgent and perhaps retrospective
amendments of the law are necessary. *

As far as this case is concerned I am of the view that tho order of the
District Judge allowing the application for a writ of poasesszon should be

~affirmed. and the appeal dismissed with costs.

’ L

4 |
-

- SAMERAWICKRAME, J.— |
The 5th and ‘6th defendants-appellants claimed that they were tenants
of premises sold under a decrec in a partition action and that they w ere

not liable to be ejected at the instance of the purc]msm at the sa]o

> ’
b
.

Sectton 48'(1) of tho Partition Act reads :— , e e

‘* Save as provided in sub-section (3) of this section, the interlocutory
“decrece entered under section 26 and the final dcereo of partition
entered under scetion 36 shall, subject to the decision on any appeal
which may be preferred therefrom, be good and sufficient evidence of
the title of any person as to any right, share or interest- awarded
therein to him and be final and conclusive for all purposes against all
persons whomsoever, whatever right, title or intercst they have, or
claim to have, to or in the Jand to which such deerees relate and not-
withstanding .any omission or defect of procedure or in 'thq proof of
title adduced before tho court or the fact that all persons conceined are
not partics to the partition action ; and -the right, share or intcrest
awarded by any such deecrce shall bo -free from all encumbranceu"

W hatsoever other than thosc 5pccn(' ed in that decree.

In this subsection * encumbrance ” mcans any nortgage, lease,
usifruct, servitude, fidcicommisum, life interest, trust, or any intercst
whatsocver howsoever arising except a constructive or charitable trust,

a lease at will or for a perlod not exceeding one month and the rights

+
- -

of a pr0prxetor of a nindagama.” e -

It appears to me that in terms of the provision the rlghts of a monthly
tenant are not terminated by the cntering of a decree in the action. All
~ encumbrances not specified in the deerce will be wiped away but it is
- expressly provided that a lease for a period not exceeding one month is.

not an encumbrance. )

- The rights of a person holding a tenancy from the co-owners, therafore

will not be wiped away on the entering of an interlocutory decree ordering
the sale of the premises but will continue to subsist thereafter. A
- purchaser at a partition sale veally obtains the title of the co-owners

L
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declarcd in the decree. As the tenant holds under tlae CO-OWNCTS whose

title the purchaser obtains there does not appear to me to be any reason
why the tenant cannot claim to attorn to and become the tcnent of tho
purchascr. Without doubt he can claim to be the statutory tenant of the
premises under the purchaser as landlord within the mcaning of the

Rent Recestriction Act.

The 56th defendant had come ou the premiscs as tenant of the 2nd
defendant who was one of the three co-onwners of it. 1In the same way as
a person who has no title to the premises may let it if he can put the
tenant in occupation a co-owneér may let the entirety of the co-ovwned
premiscs and as between himself and the tenant there will he a letting of
the whole premises but the tenant will not be able to assert rights of
tenancy in respect of the shares of the other co-owners as against them
unless’ they have acquicsced in the lettinge or arc otherwise bound by it.
The appellants have -obtained no finding from the trial court that by
reason of acquicscence or otherwise the 5th defendant-appellant was
the tenant of the other two co-owners. Their rigchts must thercefore be
decided on the footing that the 5th defcndant was the tenant of one

co-owner alone.

Can a person who is the tenant of one co-owner alonre claim to be the
tenant of the premises against the purchaser at a partition sale ? At the
most his rights of tenancy prior to the sale would have been in respect of
the undivided share which the co-owner who gave him the tenancy had
owned. The matter may be resolved by examiuning the nature of the co-
ownarship or community of property. Communio or community of
property has been defined as a jus tn re belonging to two or more persons
over the snme thing or things—vide Grotius 3—28—1. A co-owucer has
the right to compel a division of the common property— in conmmiunione
vel socirtate nemo compellitur invitus detineri (Van Lecuwen’s Censura
Forensis 1— 4 — 27 —1). Where property could not be divided without
wnjuiry or if partition was m)po ssible or inexpedient the law pormitted a
sale of it. among the co-owners for preference—vide Jayvewardeane on
Partition XXT.  As a tecant’s rights are derived from and dependent on
the title of the person from whom he gets his tenancy, the richts of a
tenant under one co-owner are subject to the prior right of the other
co-owners to compel a division of the property by partition or sale.

Where there is a partition his rights will be restricted to the divided
portion nbtained by the ea.owner who gave him the tenancey.  As he had
fromy thit co.owner a tenancy of the entire premizes Lo mav clect to
continue- as tenant of a part. Where there is a sale, Fowever, a sale
subjoct to a tenancy in respect of an uidivided slaars will de press the
price that may be realized and thas adversely affect the other co-owners
who have rights prior to that of the tenint. The latier’s righ.t, if any,
mu:=, therefore, in my visw, he restricicd to tl: share in thke proceeds
of ¢ _..ale to which the ca-owner who let to him will become entitled.
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Ill Ceylon Theatres Lid. v. Cinemas Lid. * the Privy Council held that
land may be sold under the Partition Act subject to a usufruct in respect

»

of an undivided share. An usufruct is a real right or a jus in re.  As
a co-owner may dispose of his undivided share so he may transfer or

alicnate a lesser right and the purchascer or alience may assert his rights
~against the other co-owners.  But the rights of a tenant are subordinate
to and dependent on the right of the person who lets to him. |
L
I hold that the appellants’ claim that the 5th defendant-appellant
was cither the tenant or the statutory tenant of the purchaser fails.

I would therefore dismiss the appeal with costs.

.-DE KRETSER, J.—
I have the advantage of having read the judgments prepared by,
My Lord the Chicf Justice and my brother Sirimane. [ agree that the
order of the District Judge allowing the application for a writ of possession

should be affirmed and this appeal dismissed with costs.

The 2nd Defendant who was a co-owner together with the Plamtiff

and the 1st Defendant of No. 58 Brownrigg Street, Kandy which is a
business premises subject to rent control, had without their consent
let. it to the Petitioner Appellant whom X shall refer to for thc rest of

t]ns oxrder as the tenant.

p

The 2nd Defendant in so doing, had done something which he had no
right to do as a co-owner for, as Dias J. with whom Basnayake J.

Cagreed in Vaz v, Haniffa ® said :

- ““To cnter into a lease in regard to the whole property is not one
of the things a co-owner can do.”

In that case, Dias J. referred to Vanderlan v.. Vanderlan® in which
Howard C. J. and Soertsz J. discussed the rights of co-owners to deal with
the undivided property. . g

That if a co-owner lets the whole premises without the consent of the
other co-owners the tenant in so far as the other co-owners are concerncd
Is a-trespasser, and those co-owners have a right to eject him was the
decision in Kalpage v. L. A. Gunawardene!. The fact that the premises
were -rent controlled made no difference to the position was also
decided in that casc. Tambiah J. who wrote the judgment with which
Sri Skandarajah J. agreed, pointed out that in Brilto v. Ieenatigala®
Gratiaen J. had agreed “ with the contention that it would be quite wrong
to include within the definition of a landlord any person other than the
original Lessor or some other person who derives his title from the original
Lessor.”

1 (1968) f N. L. R. 337. * 2 (1940) 41 . L. R. S
L R 30

2 (1948) 49 N. L. R. 2S6. ¢ (1964) 66 N
| 5 (1956) 57 N. Z. R. 330.
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It was also in Britto v. Heenatigala that Gratiacn J. pointed out that
the title a purchaser obtained at a sale of co-owned property ordered
under the Partition Act is, in truth, a title derived from persons declared
to be co-owners of the property. If thereforc they had been the
tenant’s ‘‘landlords’ within the meaning of the Rent Restriction Act,
their statutory status was transferred to the purchaser by operation of

law.

It is for that reason that when all the co-owners have let to a tenant
the purchaser at a partition sale who takes their place as the statutory
Iandlord cannot c¢jeet their tenant who 1s now deemed his tenant.

It will then be scen why when Premises No. 58 Brownrigg Street,
Kandy, was sold as decreed 1n this partition case and bought by Marikar,
the tonant does not have the protection of Scction 13 of the Rent
{estriction Act when Marikar seeks to have him ejected, for to Marikar
had passed the rights of co-owners who were not the contractual landlords
of thre tenant and therefore could not- have been his statutory landlords

in terms of the Act.

A co-ownerisentitled tolet his undivided share of the common property-.
I agree with Sirimance J. that the other co-owners may not be entitled
tn oject the person who 1s on the commmon property by virtue of such a
contract. The practical result of such a contract may be that much
to the chagrin of the other co-owners who do not want to occupy the
premises with him in the exercire of their own rights as co-owners that
““the tenant ”’ enjovs the whole premiscs, but it does not mean that that
gives him the protection of the Rent Restriction Act even against the
co-owner who lct him into the premises by letting to him a fractional
share, for the Rent Restriction Act does not apply to a letting

of a fractional sharc of a premises.

Where a sale under the Partition Act has taken place, the co-ownership
in consequence of which he got into the premises and his contractual
right in respect of the fractional share, are at an end.  Jt follows that he
haz no protection against the purchaszer who wants him out of the

Premizes,

Apropos Section 48 of the Partition Act, assuming that a monthly
tenancey 1 an encumbrance that has o be speeificd i the deerce if it
Iz {o survive. in my opinion the failure to have it specified will not deprive
the tenant of rent controlled premisces of the protection given by the
Rent Restriction Acet which iz given ©° notwithstanding anything in

any othcer law 77,

The dreafting and the punctuation of Section 48 Sub-Seetion 3 are such
that it does not appear to me that it is impossible to say that when the
draftsman attempts to set out what an encumbrance means, he does not
intend to convey that a leaze at will or for a period not exceeding a month
did not fall within that mcaning. It appears to me that the words
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“ ;:*xcojnt a consiructive or cll{lrital.alc frust = a].;pcaring after the worés
“any interegt whatsoever howsocever ariging > might well have been
intended to be read only with these words., o read, within the mcaning

of the word encumbrance would also be :— |

- (1) Any interest whatsocver howsoever arising exeept a constructive
or charitable trust.

(2) \'lease at will or for one month.

(3) The rights cf a propricter of a Nindagama.

The fact that Section 51 makes provision for the protection of the
rights of the proprietor of a nindagama when there is a partition of a
‘* pangnwa ', may possibly be a pointer to the fact that when the corpus
sought to be partitioned is not a “panguwa’ or of lands i it, there is
need for a nindagama proprictor to have his rights conserved iin the
deerce. If the interpretation that the rights of a nindagama proprictor
are an interest in land which will not be wiped out on the entering of
a decrce as they arce not an encumbrance is correct, then there scems to
be no need to cnact in Section 54 (2) that those rights are not affected

by tho partition of a ** panguwa ”.

In regard to a lease at will, it appears so extraordinary that it should
not be wiped out on the entering of a deerce whereas a formal lease would
suffer that fate that it may be a pointer that that was not the iatention

of the legislature in regard to leases at will.

YWhile I find the construction of Scction 48 sct out above by no means
unattractive, the fact that the legislature clearly intended that there
should: be interests in land which were not {o be considered cencumbrances
as it wanfed encumbrances understood when it referred to the wiping out
of all encumbrances other than those specified in the decree, makes me
prefer the construction that a lecase at will and the rights of a nindagama
proprictor share the distinetion undoubtedly enjoyed by ‘a constructive

trust of being interests in land which are not cncumbrances for the

purposcs of Scction 48S.

I agree with Sirimance J. that no useful purpose is served in speculating
as to why the legislature made a monthly tenancy such an interest, and -
| share his view that a construetive or charitalle trust, a leaso at will or

for one month, and the rights of a proprietor of a nindagama are unafiected
by a deerce under Section 48, whether those rights are specified in the
decrce or not.. Nothing in Section 48 precludes a Court from specifying
in its decree that a monthly tenancy or a charitable trust attaches to
‘certain shares, and in my opinion a Court should do so where it becomes

~aware of their existence in the course of a trial,
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" WIJAYATILARE, J.—

I have had the advantage of perusing the judgments of My Lord the
Chicf Justice and my brother Sirimane J. With great respeet I agree
with the principle sct out that in circumstances where there is proof of a
valid renting out of the entirety of the premises to which the Rent
Restriction Act applics, a sale under the Partition Act does not wipe out

rights of the tenant.

I agree that when pren:ises to which the Rent Restriction Act applics
are let in their entirety by one co-owner and the other co-owners acquicsce
in tho letting and in the receipt of rent by the person letting the premises
S. 13 of the Rent Restriction Act protects the tenant against ¢jectment
at the instance of any of the co-owners ; and the purchaser of thie premises
at a sale in a Partition Action is not entitled to cjcet such tenant cxcept
upon grounds permitted by S. 13 of the Act. However, I am unable to
agree with the submission that there has been any acquiescence as such
in the letting of the premises in question by the other two co-owners.
The lcarned District Judge observes that the plaintiff and the 1st
defendant who were the other co-owners were awarc that the premises
had been rented out by tho 2nd defendant, but that they theraselves had
not accepted the 5th defendant as a tenant. Having made this observation

the learncd District Judge categorically holds that the 5th defendant
13 in occupation as a tenant of the 2nd defendant onlyv ; and the Gth

defendant is not a tenant even of the 2nd defendant. TIFurthermore,

even In the petition of appeal the appellants do not allege that there was
“acquiescence . It isalsosignificant that the Action for a sale under the

Partition Act was filed in 1960 and tho letting out by the 2nd defendant
was in 19062, This again shows that the feelings between these co-owners
must have been strained and the 2nd defendant was acting not as an
agent of the other co-owners or with their acquicseence but in defiance
of the other co-owners. In the circumstances. I do not think we can
accept the position that there has been an ““ acquicscence ” on the part

of the plaintiff and the 1st defendant.

** Premises” in the Rent Restriction Act (10 of 1961) mean any building
or part of & building together with the land appertaining thercto. It i<
quite clear that this definition would not include an undivi:lad shzre or
an undefined portion of a building, vide Premadase v. Altupathue’®,
Padmanaba v. Jayaselera® ‘Thus the Rent Restriction Act will not
afford any dcfence to a procecding for possession of the premises in
question, as the 2nd defendant could have validly dealt with only an

undivided sharec.

With respect I agrce that the Ovder of the District Judae allowing the
Application for a Writ of possesgion should be afirmed and ihe appeal
dismisscd with costs.

Appeal dizmiszed.

* (1968) 7I N. L. R. 62. 2(21969) 72 N. L. R- 132,



