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[Ik the Coubt of Criminal Appeal]

1953 P r e s e n t : N agalingam , S .P .J. (President), Gunasekara, J ., and

P ulle, J .

T H E  Q U E E N  v . M. S. P E R E R A  c l a l.

Appeals 1G-17, m m  Applications 15-17 , of 1953

,S. G. 4S— J / .  C . G a m p a h a , 2 ,6 S 2

Evidence— Accused person’s statement to police—Admissibility— Exculpatory state
ment—Admission— Previous or subsequent conduct— Evidence in  rebuttal— 
When permissible— Evidence Ordinance, ss. 8 (2), 17 (1), 21, 25.

Tho 1st and 2nd accused were charged w ith robbery, and tho 3rd accused 
was charged w ith abetm ent of th a t offence. Tho robbery was said to  havo 
been committed during the afternoon of the 7th September, 1051. When 
the 3rd accused was taken into custody ho made two statem ents to  tho officer 
in charge of the polico station. Evidence of tho contents of both these s ta te 
m ents was adduced by tho prosecution a t  tho trial. According to  tho polico 
officer’s version of tho first statem ent, tho 3rd accused gave tho polico an necount 
of how Jio spent the afternoon of tho 7th September, 1951. Tho polico officer’s 
version of tho second, statem ent was th a t tho 3rd accused had refused an 
invitation on tho 31st August to  join in a  conspiracy with tho 1st and 2nd 
accused to  commit tho robbery on tho 7th September. I f  tho jury believed 
th a t the 3rd accused had been invited on the 31st August to join in a conspiracy 
w ith tho 1st and 2nd accused and th a t after tho robbery' ho gave the police a 
fnlso account of how lie spent tho afternoon of tho 7th September, they’ might 
well have found in thoso facts a  ground for accepting tho evidence of two 
accomplices im plicating the 3rd accused, which they might otherwise havo 
rejected.

I t  was contended th a t tho statem ents to the polico wero inadmissible on tho 
grounds th a t tho one relating to tho events of tho 7th September was not 
rclovant and th a t tho other was a confession to a polico officer and thereforo 
barred by section 25 of the Evidcnco Ordinance.

Held (by the m ajority  o f tho Court), th a t tho first statem ent was relevant 
under section 8 (2) of tho Evidence Ordinance, and th a t tho second statem ent 
was an exculpatory statem ent and no t a confession, although it was a statem ent 
which suggested nn infcrcnco ns to  a relevant fact and wns therefore an admission 
as defined in section 17 (1). Being on admission tho second statem ent was 
admissible in evidcnco under section 21, to  provo as against tho 3rd accused 
th a t a  week before tho robbery ho had been invited to  join the other two accused 
in n conspiracy to  commit th a t offcnco.

Held Jurthcr, th a t evidence in rebutta l should no t bo perm itted except in 
a  caso where a  m a tte r has arisen ex improviso or tho evidence was not ndmissiblo 
beforo tho prosecution was closed.
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P P E A L S, w ith  a p p lica tio n s  for leave  to  ap p ea l, a g a in st  certain  
convictions in  a  tr ia l b efore  th e  Suprem e Court. •

1st accused -ap pellan t in  person.

S rim u ik  B . L eh a n u je , for  2n d  accused-appellant.

M . J f .  K u m a ra k tth ts in g h a tn , w ith  C. T h u r a ir a ln a m ,  fo r  3rd accused- 
appellant.

L . B . T .  P re m a r a ln e ,  C row n C ounsel, for th e  A ttorn ey -G en era l.

C u r . a d v . vu lt.

J u n e  1, 1953. Guxasekaka, J .—

T he three a ccu sed  w ere tried  jo in tly  a t  th e  C olom bo A ssiz es  on  an  
in d ictm ent charging  th e  first accused , Solom on P erera , a n d  th e  secon d  
accused, P iy a d a sa  a l ia s  B an d a , w ith  robbery o f  a  b ag  con ta in in g  
R s. I2 ,2S3-70  in  ca sh  from  o n e  D harm asena, and  th e  3rd  accu sed  J a y a -  
som a, w ith  a b e tm e n t o f  th a t  offence. A ll three w ere co n v ic te d , th e  first 
and second accu sed  b}r a  u nan im ou s verd ict o f  th e  ju r v  an d  th e  th ird  
by a verd ict o f  f iv e  to  tw o , an d  th e y  were se n ten ce d  to  e ig h t y ea rs’ 
rigorous im p rison m en t ea ch . A t  th e  close o f  th e  a rg u m en t w e  d ism issed  
th e  appeals o f  th e  first an d  second  accused an d  reserv ed  ou r ju d g m en t  
on th a t o f  th e  th ird .

D harm asena w a s  th e  m anager o f  a  co-operative w h o lesa le  s to re  w hich  
had  a  dep ot in  V cy a n g o d a  and  had  its  head  office a t  M uduim oda in  
Gam paha. G oods w ere  so ld  a t  th e  V eyangoda d e p o t  o n  T u esd a y s  and  
Fridays, and  th e  m o n e y  received  on  each d ay  w as ta k e n  b y  D h arm asen a  
on  the sam e d a y  to  th e  h ead  office a t M udungoda. I t  w a s  h is  practice  
to  take a train  th a t  le f t  V eyan god a  a t  3 p .m ., a n d  lie  u sed  to  carry  th e  
m oney in  a  b ag , in  w h ich  h e  carried also a  b ill-book  an d  tw o  accou n t  
books. T he rob b ery  is  sa id  to  h a v e  been com m itted  o n  th e  7 th  S ep tem b er  
1951, w hich  w as a  F r id a y , w hen  h e  w as tak in g  th e  d a y ’s  co llec tio n  b y  
th is  train as u su a l.

D harm asena a n d  a n o th er  passenger, G unaw ardana, g a v e  ev id en ce  
ab out th e  rob b ery . A ccord in g  to  them , w h en  th e  tra in  w a s slow in g  
dow n a t an u n p ro tec ted  le v e l crossing, ab ou t tw o  m ile s  from  th e  V eyan 
god a railw ay s ta tio n , th e  first an d  second accused , w h o  h a d  g o t  in  a t  th a t  
sta tion , se t  u p on  D h a rm a sen a  and  pulled  a t  the . b a g  o f  m o n e v  th a t  w as  
in  h is hands, a n d  th e  secon d  accused  m anaged to  w rest i t  from  h is  grasp



GUXASEKARA, J — The Queen r. 1'crera27(i

D harm asena released  Jus hold, according to  him , after th e  first accused  
had struck h im  a b low  on th e  chest w ith  som e w eapon  th a t  w as clenched  
in h is fist. (A  doctor w ho exam ined Dharm asena on th e  n e x t  day found  
an abrasion and contusion  that could have been caused  by  such a blow .) 
D harm asena stopp ed  th e  train by pulling the eom m un ication  cord, but 
the tw o accused had  already got out and were running along  a fo o t-p a th .  
H e chased th em  for som e distance but failed to  overtak e them , and he  
returned to  th e  train  and reported the incident, to  th e  guard.

T he foot-path  fa lls  in to  the high road at a sp o t b eyond  th e  level crossing, 
about a third o f  a m ile  from where the train w as stopp ed . A ccording  
to  th e  case for th e  prosecution, th e  third accused had  arrived a t  that 
sp ot sh ortly  before th e  robbery in a Morris E igh t car driven  by one 
Subasingha and w aited  for the other tw o, w ith  th e  engine o f  th e  car 
running, and as soon as they  turned up w ith the bag o f  m on ey  all o f  them  
left together in  th e  car. Subasingha, w ho gave th is  ev idence, also said  
that oil th e  -way th e  three accused divided the m oney  am ong them selves  
before th e y  got ou t a t their several destinations, and that- th e  third  
accused g a ve h im  K s. 50 at the end o f the trip, say in g  “ K eep  this Its. 50. 
D o n ’t, te ll a n yb od y  th a t 1 travelled in th is car. ” He, added  th a t a t  the  
third accused ’s requ est he secretly threw in to  the jun gle a bag th a t had  
been le ft  on the rear scat. The third accused to ld  h im , h e said , :: Throw  
i t  in to  th e  ju n g le w ith ou t letting anybody sec you . ” H e  did so, but. 
he la ter po inted  it  out- to  the police, and it  turned o u t to  be th e  stolen  
bag w ith  th e  b ill-book  and the two account books s t ill in sid e  it . H is  
evidence about th e  third  accused’s share in the arrangem en t th a t is said 
to h ave been m ade for th e  departure o f the other tw o from  the scene of 
the offence w as supported  by that o f  another w itness, E bert.

T he learned presiding judge expressed the v iew  th a t Subasingha and  
E bert w ere accom plices. Upon a consideration o f  all th e  ev idence we 
respectfully  agree w ith  th a t view  and we do not doubt th a t it  m ust have  
been shared b y  the. jury. The ease against th e  third  accused  depended  
on the cred ib ility  o f  these two witnesses, w hile against th e  first- and 
second accused there w as an entirely independent case. A gainst the  
first accused  there was, besides Die evidence o f  D harm asena and Guna- 
w ardana, th e  ev idence o f  a man named K artm aralna, w ho lived  in a house  
by th e  foot-path  and w ho stated  that th e  first accused  w as one o f  the 
tw o m en w ho were chased by Dharm asena. T he first accused w as 
p ointed  o u t b y  each o f  these w itnesses at an id en tifica tion  parade that- 
was held  on  th e  10th Septem ber, 1051. H is  d efence consisted  in  a 
sta tem en t from  th e  dock to the effect that before th e  parade a police 
officer had  show n  him  to the witnesses. H e  harl not m ade such a com 
plaint before th e  trial. T he second accused w as p o in ted  out b y  D h ar
m asena and  G unawai'dana a t an identification  parade held  on the 1st 
October. H e  did not g ive evidence, at lh e  trial or m ake a statem ent 
from  th e dock.

T he third accused  w as an assistant teacher a t. a  C entral School at 
D cw alapola , in  th e  neighbourhood o f  V cyangoda. On th e  7 th  Septem ber, 
1951, lie  le ft  th e  school a t  noon, an hour before it closed , w ith  th e  h ead 
m aster’s perm ission , and on the morning o f  th e  fo llow ing  M onday ho



GUXASEKARA, J .— The Queen v. P crtra 277

w ired to  th e  h ead m a ster  from Colom bo a sk in g  for a  d a y ’s  leave on  th e  
gro u n d  o f  ill-h ea lth . In  th e  m ean tim e th e  p o lic e  had  looked for h im  
in  h is  h o u se  a t  V eyan go d a  on th e  n ig h t o f  t h e  8 th  an d  failed to  find h im . 
H e  p resen ted  h im se lf  a t  th e  V eyangoda p o lic e  s ta tio n  a t-1 .1 5  p.m ., on  th e  
10th  an d  H-as tak en  in to  cu stody , an d  o n  th a t  occasion  h e  m ade tw o  
s ta te m e n ts  to  In sp ecto r  D icknian, th e  officer in  charge o f  the station .

E v id e n c e  o f  th e  co n ten ts  o f  "both th e se  s ta te m e n ts  w as adduced by th e  
v r o s c c u tion . T h e  in spector’s version  o f  th e  first sta tem en t is as fo llow s :

1 d o  n o t k now  an yth in g  a b o u t th e  rob b ery  o f  casli o f  R s. 12,000  
on  F r id a y . I  H as a t  V eyangoda a t  m y  h o u se  a t  2 .3 0  p.m . I  w en t  
to  iNtiiniwangoda Central School S p orts grou n d . I  was with R anatunga  
a tea ch er  o f  th e  school from 3 p .m . to  G p .m . I  then returned hom e  
a t  G .3 0  p .m . b y  bus. I  s lep t a t  h o m e . O n S aturday I  w as at h om e  
an d  s ta y e d  th ere  t ill  Sunday m orning. ”

R a n a tu n g a , w h o  too  w as an assistan t te a c h e r  a t  th e  Dewalapola school, 
g a v e  ev id e n c e  for th e  prosecution  d en y in g  th a t  th e  third accused had  
been  in  h is  com p an y  from  3 p .m . to  6 p .m . H e  said  th a t h e h im se lf  
h ad  b een  p resen t a t  th e  sports m eet o f  th e  M inuw angoda Central School 
from  a b o u t  3  p .m . t ill ab out 5 .3 0  p .m . b u t  lie  had  not- seen the th ird  
accu sed  th ere . T h e  third accused  g iv in g  ev id en ce  denied th e  accuracy  
o f  th e  in sp ecto r ’s version o f  h is sta tem en t., a lth ou gh  the inspector had  
n o t  b een  cross-exam ined . H e  a lleged  th a t  w hat he had said  ab ou t 
R a n a tu n g a  w a s  m erely  th a t  h e h ad  seen  h im . and  also  that h e had  n o t  
sa id  th a t  h e  had  been a t  hom e on S a tu rd a y  and  had been there till 
S u n d a y  m orn ing.

T h e  in sp e cto r ’s version o f  the second  s ta te m e n t  is as follow s :

O n F r id a y  th e  31st A ugust I  w e n t  to  the' D om in ion  H otel a t a b o u t  
■ 1 2  n o o n  an d  I  saw  "Wilbert- the D o m in io n  H o te l M udalali. Solom on and  
B an da  w h o  w ere upstairs. I  went- th ere  to  see  "William as lie is w ell 
k now n  to  m e. T h ey  were drinking arrack  an d  d iscussing about son ic  
m o n e y  case. T hen W ilbert to ld  m e  th a t  th e y  were talking a b o u t  
rob b ing  th e  Co-op m anager th e  fo llo w in g  F r id a y  when he takes th e  
m o n e y  o f  th e  Co-op stores to  G am p ah a . H e  asked m e w hether I  
w ou ld  a ss is t  in  keep ing th e  m on ey  sa fe  a n d  I  refused. ’ T he two servan t  
b o y s, on e  ab o u t 7 and  the other ab ou t 15 w h o  w ere em ployed there can  
te s t ify  to  th is  m eetin g . ”

S o lo m o n  a n d  B an da  arc th e  nam es o f  th e  first- and  second accused.

I f  th e  m a jo r ity  o f  th e  jury  b elieved  th a t  th e  third  accused had  been  
in v ite d  on  th e  3 1 s t  A ugust to  jo in  in  a  co n sp ira cy  w ith  the first and  secon d  
a cc u sed  to  rob  D liarm asena on th e  fo llo w in g  F rid ay , th a t on th e  7 th  
S ep tem b er  h e  le ft  th e  school earlier th a n  u su a l a t  a  tim e that w ou ld  
h a v e  en a b led  h im  to  help  in th e  ro b b ery  a t  3  p .m ., and  th a t after th e  
ro b b ery  h e  g a v e  th e  police a  false acco u n t .of h ow  he spent th a t a fternoon ,
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th e y  m ig h t w ell h a v e  found in  th o se  fa c ts  a  ground for accep ting  th e  
ev id en ce o f  Subasingha and E b ert, im p lica tin g  th e  third  accused , w hich  
th e y  m ig h t otherw ise have rejected . I t  is  con tended  for th e  ap pellan ts  
th a t  th e  sta tem en ts th a t are said  to  h a v e  been  m ade to Inspector D ickraan  
are inadm issible, on th e  grounds th a t th e  on e re lating  to  the even ts  o f  the  
7 th  Septem ber is  n o t relevant and t l ia t  th e  oth er  is  a  confession to a  p o lice  
officer an d  therefore barred b y  sectio n  25  o f  th e  E vidence O rdinance. 
T h e m ajority  o f  th e  court are o f  th e  v ie w  th a t  th e  form er is re levant  
under section  S (2) o f  th e  E v id ence O rdinance, an d  th a t th e  la tter is  a n  
excu lp atory  sta tem en t and n o t a  con fession , a lthou gh  i t  is a  sta tem en t  
w h ich  suggests an  inference as to  a  re lev a n t fa ct and  is  therefore an  
ad m ission  as defined in  section  17 (1).

B e in g  an  adm ission the second sta tem en t w as, in  the opinion o f  th e  
m a jority  o f us, adm issible in  ev idence under section  21, to  prove as against, 
th e  th ird  accused  th a t a  week before th e  robbery  he had been in v ited  to  
jo in  th e  other tw o  in  a  conspiracy to  co m m it th a t offence, and  it  w as  
therefore open to  th e  crown counsel to  ad d u ce evidence o f  it- before th e  
prosecution  case w as closed. H e  d id  n o t  ad o p t th is  cou rse , how ever, 
b u t adduced  the evidence on ly  a fter  th e  close o f  th e  case for th e  third  
accused . T h e ground upon w liie li th is  procedure w as perm itted  appears  
to  h a v e  been th a t th e  third accused  had  d en ied  under cross-exam ination  
th a t  h e  had  m ade th is statem ent, a n d  th e  inspector was b c i ig  called  to  
re b u t th e  denial w ith  the sole ob ject o f  d iscred iting the third accused  
a s  a w itness. I t  does n o t appear to  h a v e  been  appreciated th a t th e  m ode  
b v  w h ich  th e  prosecution sought to  d iscred it h im  was by proving a rele
v a n t  fact, n am ely  an adm ission, w hich  cou ld  h ave been proved before 
th e  close o f  th e  case for the p rosecu tion . A s th is  court pointed  o u t in  
th e  ease o f R . r .  T h w a i s a m y to  p erm it su ch  a procedure w ould be a  
w rong exercise o f  th e  presiding ju d ge’s d iscretion  ; for evidence in  reb u tta l 
sh ou ld  n o t be p erm itted  excep t in  a  ease w here a m atter has arisen  c.e 
im p ro v iso  or th e  evidence w as n o t  a d m issib le  before the prosecution  
case w as closed. B ut for th e  evidence; th a t  w as im properly a d m itted  in  
reb u tta l th e  m ajority  o f  th e  jury m a y  w ell h a v e  agreed w ith  th e  tw o  
jurors w ho were n o t prepared to  a ccep t th e  ev idence o f  Subasingha and  
E b ert again st the third accused. T h ou gh  n o t agreed upon th e  grounds, 
w o are unanitnously o f the opinion th a t  th e  con v iction  o f the third accused  
can n ot be su s ta in e d ; w c therefore cjunsh th e  conviction  o f  th e  third  
accu sed  and se t aside th e  sentence th a t lias been passed on h im .

W e are also unanim ously o f  op in ion  th a t  th e  adm ission  o f  ev id ence  
o f  th e  third accused's second s ta te m e n t  to  th e  inspector caused  n o  
p reju dice to  th e  other two accused .

C o n v ic tio n s  o f  1 s t a n d  2 n d  accused  affirm ed.
C o n v ic tio n  o f  3 rd  accused qu ash ed .

> (19o2) S t  -V. L. P.. 440.


