
( 2 4 9 ) 

[FULL B E N C H . ] 

Present: L a s c e l l e s C .J . and W o o d B e n t o n a n d Pere ira J J . 

S O U B J A H » . F A L F J E L A et al. 

M. C. Colombo, 427. 

Prosecution for failure to remove projection on road after notice—Bona 
fide claim of right based on long possession—Municipal Councils 
Ordinance of 1910, s. 157—Ordinance No. 23 of 1910, 8.6. _ 

The accused were charged under section 167 of the Munioipa 
Councils Ordinance of 1910 w i t h hav ing failed t o remove wi th in 
fourteen days of notice a n alleged projection into t h e street. T h e y 
set u p a bona fide olaim based on long possession b y w a y of defence. 

Held, tha t as t i t le t o the road cannot b e based on prescription 
(section 6 of Ordinance N o . 23 of 1910) accused could not set u p a 
bona fide c laim b y w a y of defence. 

LASCELLES C.J.—It is true t h a t where a claim i s made bona fide 
i t is not the duty of a Magistrate t o ascertain whether i t is well 
f ounded; but i t i s well sett led that the jurisdiction of t h e Magis­
trate i s not ousted where i t i s clear on admit ted facts that t h e law 
will not admit of the olaim se t up—where, in other words, the olaim 
is impossible in law. 

WOOD BENTON J . — B o n a fides in cases of this k ind are not b y 
itself sufficient t o exclude the jurisdiction of t h e Police Magistrate. 
There must b e a bona fide c laim of r i g h t ; that i s t o say, the person 
charged must b e in a posit ion t o allege what , if established, would 
be a good legal ground of defence. 

P E B E T B A J . — T h e last proviso t o section 1 6 7 does not apply t o 
a case where a person establishes t i t le or a right t o a portion of 
ground claimed as a part of t h e road, but i s used b y h im as his own 
proper ty ; I t refers t o suoh encroachments, obstructions, a n d 
projections, temporary or otherwise, on or over what is proved t o 
b e or admittedly i s road a n d made or ereoted lawful ly; that i s , for 
instance, wi th t h e sanction, where such sanction is duly provided 
for b y law, of the proper local authority. 

r | fac t s are s e t o u t in t h e j u d g m e n t . 

E. W. Jayewardene, for t h e a p p e l l a n t s . — T h i s i s a m a t t e r for a 
Civil Court. T h e appe l lant s h a v e a bona fide c l a i m t o the port ion 
of road. T h e y h a v e p o s s e s s e d i t for o v e r th irty years . [Pere ira 
J . — Y o u c a n n o t b a s e y o u r c l a i m o n prescr ipt ion; s e e Ordinance 
N o . 2 3 of 1 9 1 0 . ] T h e appe l lants h a v e a lso a paper t i t l e . [ L a s c e l l e s 
C . J . — Y o u did n o t b a s e y o u r c l a i m o n a n y d e e d in t h e Po l i ce 
C o u r t . ] Counse l c i t ed Akbar v. Slema Lebbe.1 

Hayley, for t h e re spondent (not cal led upon) . 

Cur. adv. vult. 

i (1893) 3 C. L. B. 175. 
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February 4 , 1913. LASCELLES C . J . — 

T h i s is a case wh ich w a s reserved for the opinion of the F u l l Court 
o n a ques t ion of t h e construct ion of sect ion 15? of the Municipal 
Counci ls Ordinance, 1910. T h e appel lants , w h o are t h e owners of 
a bui lding bearing a s s e s s m e n t N o s . 53-55, Old Moor street , were 
charged and convic ted under t h e above-ment ioned sect ion w i t h 
hav ing fai led t o r e m o v e wi th in fourteen days of not ice an alleged 
project ion or encroachment in to t h e street , consist ing of a masonry 
flight of s t eps in front of their house . 

T h e argument for t h e appel lants i s t h a t t h e y at t h e trial se t u p 
a bona fide c l a i m of right wh ich o u s t e d t h e jurisdiction of the con­
v ic t ing Magis trate . T h e quest ion wh ich t h e n arose, and which 
w a s reserved for t h e opinion of t h e F u l l Court, w a s whether such a 
defence w a s admiss ible in a prosecut ion under sect ion 157, inasmuch 
as t h e latter portion of t h e sect ion apparently enables t h e Council 
t o take act ion w i t h regard t o projections and encroachments which 
h a v e b e e n m a d e lawful ly as we l l as w i t h regard t o those wh ich 
h a v e been m a d e unlawful ly . 

A t t h e argument our a t tent ion w a s directed t o sect ion 9 0 B, 
added t o t h e R o a d Ordinance, 1861, by sect ion 6 of t h e 
R o a d ( A m e n d m e n t ) Ordinance, 1910, t h e effect of wh ich is that 
t h e laws under wh ich rights are acquired by right of possess ion or 
user do not apply t o roads. 

T h e effect of th i s alteration in t h e l aw i s fatal t o t h e content ion 
t h a t t h e de fendants se t u p a bona fide c l a i m of right, for the on ly 
c la im of right w h i c h w a s seriously p u t forward w a s based o n long 
possess ion , which , under t h e a m e n d e d law, could not found any 
c la im t o rights o n a road. 

I t i s true t h a t where a c la im is m a d e bona fide i t i s no t t h e duty 
of a Magis trate t o ascertain w h e t h e r i t is w e l l founded; but it i s 
we l l s e t t l ed t h a t t h e jurisdiction of t h e Magis trate is not ous ted 
where it is clear o n admi t t ed facts t h a t the law wil l not admit of 
t h e c l a i m s e t u p — w h e r e , in other words, the c la im is imposs ible in 
law. (Vide Arnold v. Morgan1 and Coles v. Miles.2) 

I n t h e present case t h e on ly ground se t u p w a s one w h i c h in l aw 
could n o t support t h e c la im. 

I a m of opinion t h a t t h e jurisdiction of t h e Magistrate was n o t 
o u s t e d , and t h a t t h e appeal should be d ismissed . I n the c ircum­
s tances of th i s particular case , and wi thout laying d o w n any rule 
as t o p a y m e n t of cos t s in appeals of th i s nature , I do not think 
t h a t any order, should b e m a d e as t o cos t s . 

WOOD RENTON J . — 

There c a n be n o doubt as t o w h a t our decis ion in th i s case m u s t 
be . T h e Po l i ce Magis trate h a s found as f a c t s , and the ev idence 
warrants t h e finding, t h a t t h e flight of s t eps i n front of t h e appel lants ' 

i (2912) 2 K. B. 322. 2 (1888) 57 L. J. M. C. 132. 



( 2 6 1 ) 

1 (1888) 67 L. J. M. C. 183.. * (1911) 2 K. B. 322. 

h o u s e projects over t h e p a v e m e n t and s t a n d s o n a port ion of t h e 
s treet . T h e o n l y de fence s e t u p at t h e trial in' t h e Munic ipa l Court 
w a s a p l ea of prescript ive t i t l e . T h a t i s perfec t ly clear from t h e 
record; b u t by s e c t i o n 6 of Ordinance N o . 2 3 of 1910 t h e Leg i s la ture 

h a d declared t h a t n o person shal l be e n t i t l e d t o any e x c l u s i v e r ights 
o f ownersh ip , possess ion , or user in r e s p e c t of any, port ion of a road 
by reason of h i s hav ing , w h e t h e r before or after t h e Ordinance c a m e 
in to operat ion , h a d a n y posses s ion or u s e thereof. T h e effect of t h i s 
e n a c t m e n t i s t o e x c l u d e t h e so le d e f e n c e rel ied u p o n at t h e trial . 
T h e appel lant , i n h i s e v i d e n c e i n reply t o a q u e s t i o n by t h e Court , 

aaid that h e h a d n o t brought h i s d e e d w i t h h i m . H e d id n o t say , 
thowever, t h a t h e h a d any deeds , and w e m a y b e qui te sure t h a t if 
h e h a d b e e n i n a pos i t ion t o s e t u p a p a p e r t i t l e h e w o u l d h a v e 
d o n e s o at t h e proper t i m e . I n v i e w of t h e provis ions of s ec t ion 6 of 
Ordinance N o . 2 3 of 1910 , i t i s u n n e c e s s a r y t o cons ider t h e ques t ion 
of t h e appe l lants bona fides. Bona fides in c a s e s of th i s k i n d are 

n o t by i tself sufficient t o e x c l u d e the jurisdict ion of t h e Po l i ce 
Mag i s t ra te . There m u s t b e a bona fide c l a i m of right; t h a t i s t o 
say , t h e person charged m u s t b e in a pos i t i on t o a l lege w h a t , if 
e s tab l i shed , w o u l d be a good legal ground of d e f e n c e ( see Coles v. 
Miles,1 Arnold v. Morgan 2 ) . T h e appe l lants c a n n o t d o s o here . I 

w o u l d d i smis s t h e appeal . 

PEREIRA J . — 

I t i s c lear that t h e n e w sec t ion ( sec t ion 9 0 B) "added t o t h e E o a d 
Ordinance , 1861 , i s fatal t o t h e r ight s e t u p b y t h e appe l lan t s , and 
I agree t h a t t h e appeal b e d i s m i s s e d w i t h o u t c o s t s . 

I m a y add t h a t in m y op in ion t h e l a s t prov i so t o sec t ion 157 
of t h e Munic ipa l Counci l s Ordinance , 1910 , d o e s n o t apply t o a 
c a s e where a person es tab l i shes t i t l e or a r ight t o a port ion of ground 
c la imed as part o f a road, but is u s e d b y h i m as h i s o w n property . 
I n t h a t case there w o u l d b e n o e n c r o a c h m e n t o n a road, or des truc­
t ion of i t , or project ion over i t . T h e proviso refers t o s u c h encroach­
m e n t s , obs truct ions , and project ions , t e m p o r a r y or o t h e r w i s e , o n or 
o v e r w h a t is proved t o be or a d m i t t e d l y is road and m a d e or erec ted 
lawfu l ly ; t h a t i s , for in s tance , w i t h t h e sanct ion , w h e r e s u c h s a n c t i o n 
i s d u l y provided for by law, of t h e proper local author i ty . 

Appeal dismissed. 


