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In s o lv e n c y — A p p lica tio n  to  set aside the transaction  o f  a n  in so lve n t— P r o c e e d ­
in g  a ris ing  o u t  o f  b u t  in d ep en d en t  o f  in s o lv e n c y — E v id e n c e  in  in so lve n c y  

p roceed in g s  ina dm iss ib le— P re s c r ip t io n — In s o lv e n c y  O rd in a n ce  (C a p .  82).
Section 51 of the Insolvency Ordinance applies only to the case of a 

person who has been adjudged insolvent and is aimed at transactions 
effected at a time when such person is in fact insolvent.

An application under the section by way of petition is a proceeding 
arising out of the insolvency proceedings but independent thereof.

In such a proceeding the assignee is not entitled to rely on the evidence 
given in the insolvency proceedings by the insolvent and the respondent 
to this application.

P e r  N i h i l l  J.— Such a proceeding is an action within the meaning of 
section 2 of the Courts Ordinance and comes within the ambit of section 
10 of the Prescription Ordinance.

K a n d a p p e r  v .  M o s e s  (8 T. C. L .  R . 69 ) and K a n d a p p a  v . R a ifia sa m y  

C h e t ty  (6  C . L .  R ec . 3 7 ) followed.

T H IS  w as an application by the assignee o f an insolvent estate under 
section 51 of the Insolvency Ordinance. The insolvent w as so 

adjudged on June 19, 1933. The certificate meeting w as held on August  
31, 1937, when a certificate of the third class w as  granted but suspended  

fo r four years.

On Decem ber 9, 1937, the asignee instituted proceedings under section 
51 for the sale of certain property for the benefit of the creditors.

H. V . P erera , K .C . (w ith  him S. J. V . C h elv a n a ya g a m ), ■ fo r the first 
respondent, appellant.— The order fo r sale m ade under section 51 of 
Cap. 82 cannot be supported. U nder section 51 insolvency at the time 
of the impugned conveyance has to be proved by  the petitioner— K an ­
dapper v. M oses1.

The present proceedings are quite distinct from  the certificate proceed­
ings. The trial Judge, however, has treated them as parts o f one and 
the same action and has im properly let in the evidence which had been  
taken in the certificate proceedings. In  no sense can the appellant w ho  
w as a purchaser from  the insolvent be regarded as a party to the certificate 
proceedings. See K andappa v. R am asam y C h e tty  \

The assignee’s application should be regarded as.an independent action. 
The present claim, therefore, is prescribed— F ernando v. P e ir is ’ .

N. E. W eerasooria , K .C . (w ith  him C. R en g a n a th a n ), fo r the assignee, 
respondent.— The Prescription Ordinance w ou ld  apply only in regard  to 
actions. It has been held that an insolvency proceedings is not an action 
— In re H a yn e T hornhill ‘ ; Dias v. Palaniappa C h ettia r .“ F ernando v. 
P e n e s  (supra) w as not a proceeding under the Insolvency Ordinance; it 
w as an independent action to have a deed set aside.

1 (1930) S T . C. L . R. 69. '  » (1931) 33 N , L .  R. 1.
* (1924) 6 C. L. Ret. 37. * (1895) 1 N . L .  R . 243.

5 (1932) 34 N. L. R. 195.
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A n  application under section 51 of the Insolvency Ordinance is only a 
step and incident in the insolvency proceedings. A n y  evidence previously 
given by  the insolvent and the purchaser can, therefore, be incorporated 
in  the present application.

H. V . P erera , K .C ., in reply.— The appellant is not the insolvent. He 
is only a purchaser for valuable consideration. The whole of the insol­
vency proceedings are not binding on me. The certificate proceedings 
affect the insolvent only. A  new  person is brought in for the first time 
under section 51 and, under the fundamental principle of procedure and 
justice, only evidence properly led in the present application could be 
weighed. A s  to w hat part of the insolvency proceedings would be binding 
against the appellant see section 41 of the Evidence Ordinance, section 126 
o f the Insolvency Ordinance, and Punchirala v. K iri Banda et al.'

In  regard to prescription, section 51 contemplates a proceeding against 
a  person for the redress of a wrong. It is the Courts Ordinance and not 
the C ivil Procedure Code which should be looked at— the meaning of 
u action ” in the interpretation section and the insolvency jurisdiction 
conferred on District Courts by  section 62. The present application 
should be regarded as an action— Silindu v. A ku ra  \ The Prescription  
Ordinance is applicable. In  Soosaipillai v. F ern a n d o * the proceeding 
was under section 58 of the Insolvency Ordinance and, by  parity of 
reasoning, prescription w ould  apply to a proceeding under section 51 
as well.

Cur. adv. vult.
October 23, 1939. M o seley  A.C.J.—

This appeal arises out of a proceeding under section 51 of the Insolvency 
Ordinance (Cap. 82 of the L a w s ). The insolvent was so adjudged on 
June 19, 1933. The certificate sitting closed on August 31, 1937, when  
a certificate of the third class w as granted but suspended for four years. 
O n  Decem ber 9, 1937, the assignee initiated proceedings under the above- 
mentioned section for the sale of certain property for the benefit of the 
creditors.

The appellant, together w ith  the insolvent, was made respondent to 
those proceedings and was served w ith  notice to show cause w hy the 
property should not be sold, since it appeared that the appellant, who was 
the father-in -law  of the insolvent, had purchased the property from  the 
latter on August 7, 1931. The deed of sale C  7, set out that the 
consideration of Rs. 10,000 had been paid at the time of execution.

The insolvent did not appear at the hearing and there w as evidence 
that he w as in hiding. The appellant w as represented by Counsel who  
applied for an adjournment on the ground of the illness of his client. 
T he request appears to have been refused and the inquiry proceeded. In  
the absence of the insolvent and the appellant, Counsel for the assignee 
m oved that their evidence given in the course of the certificate proceedings 
should be read. Counsel for the appellant objected to this course and 
further pointed out that it w ou ld  be improper for the Court to take notice 
of the finding of the Judge on those proceedings in which he had expressed

1 (1921) 23 N . L . R . 228 al p. 231. * (1907) 10 N .  L . R . 193.
3 (1924) 26 N . L .  R. 52.
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the opinion that the transaction in question w as o f 'a  fraudulent nature. 
T he District Judge appears to have overruled the objection as the evidence 
of both the insolvent and the appellant was referred  to, as w as the finding 

o f the Judge on the certificate proceedings.
The application, which w as by  w ay  of petition w as a llow ed and it w as  

ordered that the property be sold for the benefit o f the creditors.
The grounds of appeal are, in short, that the petitioner, that is the 

assignee, has failed to prove the facts necessary to support an order for 
sale under section 51 of the Insolvency Ordinance, and further that the 
claim  is prescribed by  section 10 of the Prescription Ordinance.

Section 51 of Cap. 82 applies only to the case of a person w ho has been  
adjudged insolvent, and is aimed at transactions effected at a time w hen  
such person is insolvent. Obviously, that is not to say that the person  
must have been, at the time of the transaction, adjudged insolvent, but 
that he must have been in fact insolvent. That he w as so in fact appears 
to be the first fact which must be proved, that he w as subsequently  

adjudged so being a matter of record.
A s  to the onus of proof w e  w ere  referred to the case of K an d app er v. 

M o s e s '  in which an insolvent prior to his adjudication assigned certain  
m ortgage bonds. It w as open to the assignee to claim  the proceeds either 
under section 51 or section 56. “ I f  ”, said M acdonell C.J., “ he makes it 
under section 51 he must prove that the assignor, that is the insolvent, 
w as actually insolvent at the time of m aking this assignment, and that 
the assignment was voluntary, or not fo r va luable consideration.”

In  the present case, the onus of proof of these facts being upon the 
petitioner, w as it open to him  to invite the Court to read the evidence of 
the insolvent and the appellant, and to reply very  largely  upon that 
evidence in support o f his application? Counsel fo r the appellant 
objected to such evidence being read. There is no ru ling by  the District 
Judge apparent from  the record beyond a note that Counsel fo r the 
assignee referred to the evidence o f the insolvent and the admission of 
the first respondent, that is the present appellant.

In  m y v iew  the property of admitting this evidence in the w ay  in 
w hich  it w as admitted depends in the first place upon the character of 
the proceeding. Is an application fo r an order of sale under section 51 
m erely  an incident in the insolvency proceedings, or is it a proceeding  
arising out of the insolvency proceedings but independent thereof? It 
m ust be borne in m ind that the certificate sittings began in M arch, 1936, 
and closed, as fa r  as the taking o f evidence is concerned, in June, 1937. 
T h e  insolvent w as of course exam ined and the appellant also gave evidence. 
H is  character at that time w as m erely that of a witness. H e  no doubt 
w as  aw are that the genuineness o f the transaction o f A ugust 7, 1931, 
w a s  being attacked, but he w as not represented by  Counsel and could 
h ard ly  know  that the financial position of the insolvent at that date, 
som e two years before the petition in insolvency w as filled, w as a m atter 
w h ich  could in any w ay  effect him  personally. Som e months later he is 

served w ith  the petition in the present proceedings and fo r  the first time 
b e co m es  a party. The learned District Judge appears to have held the

* (1930) 8 T. C. L. R. 69.
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v iew  that this application is m erely a step in the insolvency proceedings 
as a whole, for he says:— “ W hen  the Court made its order (i.e., suspending 
the certificate) in August, 1937, it was perhaps open to the Court under 
section 51 of the Insolvency Ordinance to order that this property should 
be sold for the benefit of the creditors

H ere w e are faced with a difficulty which arises from  the statute under 
which the proceedings are brought, an antiquated and unsatisfactory 
piece of legislation. The difficulty is in no w ay  lessened by the fact that 
no rules have been fram ed to regulate the practice and the forms of 
proceedings under the Ordinance. There is something to be said therefore 
fo r the v iew  taken liy the District Judge since the wording of section 51 
does not suggest that any particular procedure is a condition precedent 
to the m aking of the order for sale. But there can be no doubt that to 
make such an order in the manner suggested by the District Judge, that 
is at the certificate sitting, w ou ld  in many cases inflict an injustice upon 
third, and, in some cases no doubt, innocent parties. In cases such as 
this it is the rights of third parties that are being attacked and it is 
inconceivable that the law  should permit an absolute order prejudicial to 
their interests to be made without giving them an opportunity of being  
heard. Such an opportunity was given to the insolvent in this case, and 
I  hold the view, that the motion by w ay  of petition is a proceeding arising 
out of the insolvency but independent thereof.

In  K andappa v. R am asam y C h etty  \ it w as held that, where in an  
inquiry under section 56 of this Ordinance no evidence was offered, and 
the District Judge relied on the judgm ent in earlier proceedings between  
the insolvent and other parties and held the transaction in question to be a 
fraudulent assignment, the earlier judgm ent should not have been 
admitted. ■ .

In  the order now  appealed from  the follow ing passage occurs:— “ A t  
the certificate meeting, after a good deal of evidence w as gone into, the 
Court held there w as no consideration for the transfer to the father-in-law  
and practically the transfer itself w as fictitious ”. There is some indica­
tion that the District Judge had in m ind the earlier proceedings and the 
evidence upon which the certificate of conformity w as suspended.

N o w  holding the v iew  that these proceedings are distinct from  the 
certificate proceedings I know  of no authority for the admission in the 
form er of the evidence of the insolvent. In the District Court, Counsel 
fo r the assignee referred to section 33 of the Evidence Ordinance (Cap. 11) 
but the first condition, viz., that the proceeding w as between the same 
parties or their representatives in interest, appears to me to be absent 
and I cannot see how  the section is in any w ay  useful in these circum­
stances. A t  a later stage Counsel for the assignee sought to have the 
evidence of the appellant treated as admissions by him and therefore  
admissible. But if his evidence is to be so treated, it should have been, 
proved in proper manner, such as form al production by  an officer of the 
Court of the record in the previous proceedings, or the evidence of a 
witness who w as in a position to testify that certain admission had been 
made. But all that the record shows in that Counsel “ refers to the  
evidence of the insolvent and the admissions of the first respondent” (i. e.„ 

the appellant).
1 {1 9 U ) 6 C . t .  Her. 37.
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Now , although in m y v iew  the evidence w as im properly admitted, I  do 
not know that it w as of any great use to the case fo r  the asignee. Counsel 
for the respondent before us contended that the District Judge did not act 
on the previous evidence o r judgm ent but that he had -befo re  him  am ple  
evidence o f insolvency. H e  relied large ly  upon a balance sheet w h ich  
made. But a ll that the record shows is that Counsel “ refers to the 
purported to show the position of the insolvent’s affairs at M ay, 1932, on 
the ground that it w as prepared from  the insolvent’s books which w ere  
closed in 1931. But the assignee in the course of his evidence said :— “ I  
do not know  w hat his (the insolvent’s ) liabilities w ere  at the time o f the 
execution of the transfer . . . .  I  found that the liabilities w ere  
about one lack of rupees . . . .  Insolvent said that he had s to ck  
to the extent of Rs. 10,000 at the time . . . .  I  cannot find out 
from  the books w hat the debts due to the insolvent w ere  and v ice  v ersa  at 
the time of transfer . . . .  I  have not prepared a balance sheet of 
the insolvent’s state of affairs at the time o f the transfer of the property  
fo r  the purpose of this inquiry . . . .  I  cannot say  w h at his s ta te  o f  
affairs w e r e  at th e  tim e o f  th e  t r a n s fe r ” .

The extracts which I  have just quoted are a fa ir  sam ple o f the evidence 
upon which, in m y v iew  the District Judge should have considered • the 
application. To me the evidence fa lls considerably short of the standard  
o f proof desirable in such proceedings. The case no doubt is fu ll of 
suspicious circumstances in regard  not only to the financial position of 
the insolvent at the relevant date but to the genuineness o f the alleged  
consideration for the transaction, but suspicion is not a ground upon  
w hich  to base an order such as this. I  have already said that in m y  
opinion the evidence which I have held to have been im properly admitted  
does not help the assignee’s case. I  w ou ld  m erely re fer to one extract 
from  his evidence, which is as fo llo w s :— “ A t  the time I  sold m y share in  
the properties I  had creditors to the extent of Rs. 100,000. I  had book  
debts and stock-in-trade w orth  m ore than Rs. 100,000 . . . . 
M ost o f the books debts are irrecoverable ”. There is nothing to show  
that the debts w ere irrecoverable at the tim e of the im pugned transaction. 
T h e  insolvent’s statement w as not contradicted and, if  believed, is an 
answ er to the allegation of insolvency.

In  m y view  the assignee has failed  to prove the necessary fact of 
insolvency, and on this ground the appeal must succeed.

N ih il l  J.—
This is an appeal from  an order of the District Judge directing a sale of 

certain properties in favour of an insolvent’s estate. The properties w ere  
purchased by  the appellant from  the insolvent in August, 1931. The  
adjudication o f the insolvent took place in June, 1933. O n  A ugust 31, 
1937, the insolvent w as granted a certificate o f Ih e  third class w hich  w as  
suspended fo r  a period o f fou r years. The grant o f a  certificate w as  
opposed b y  the largest creditor on the grounds, inter alia, that the sale  
above  referred  to w as fraudulent and had been executed to defraud  the 
creditors. The sale w as to the insolvent’s father-in -law  w h o  is the present 
appellant.

The District Judge in the course of his certificate order stated that he  
w a s  “ inclined to think that no consideration in fact w as  paid fo r  the
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transfer of these immovable properties” and reached the conclusion that 
the transfer was m erely intended to put the property beyond the reach 
of the creditors of the insolvent.

I  have detailed these facts in order to assist in determining the exact 
nature of the proceedings which led to the order which is now appealed 
against. The order was on an application made by w ay  of petition by  
the assignee of the insolvent and the learned District Judge in dismissing 
the plea of prescription does so on the grounds that the application w as  
“ more in the nature of execution proceedings” by  which I take him to 
mean that the Court could have ordered the sale of the properties at any 
time under section 51 of the Insolvency Ordinance once it w as satisfied 
that the transfer w as fraudulent which w as the view  of the Court when  
the certificate order, was made.

But before an order can be made under section 51, it must be proved  
that at the time of the transfer the insolvent was insolvent, and that the 
exceptions named in the section w ere not present. If there has been a 
bona fide purchased for valuable consideration by  an innocent purchaser, 
he must be given his chance to demonstrate this to the Court, and he 
cannot do this until he is brought in as a party to the proceedings.

In  the present matter the appellant w as no party to the proceedings 
which led to the Certificate order being made, he comes in for the first 
time w hen the attempt is made to sell his properties.

W as  not therefore the real nature of the proceedings now appealed 
aganist, however different in form  they m ay have been, more in the nature 
of an action in which the appellant w as an interested party than a mere 
inevitable, almost routine step in the insolvency proceedings ?

It is hardly likely that this prelim inary difficulty would arise but for the 
absence of Insolvency Rules. The archaic character of the law  relating 
to insolvency has often been the subject for comment of this Court, and 
the difficulty is increased by  the absence of rules. W ithout rules it is 
impossible to say w ith  certainty how  a proceeding under section 51 
should be started. In  the English Bankruptcy Rules, 1915, as given in  
W illiam s’ on  B an kru p tcy  (15th ed .) it is provided for that every application 
to the Court (unless otherwise provided fo r) shall be m ade by motions 
supported by  affidavit, and it has been held that a motion made under 
section 105 of the Bankruptcy Acts, 1914 and 1926, which is a section 
dealing w ith  general powers of Bankruptcy Courts is equivalent to an 
action, and that accordingly the Statute of Limitations would be an 
answer to a motion by  the trustee if it w ou ld  have been an answer to an 
action by the bankrupt. (In  re Mansel, 9 Mor. 189) W illiam s’ on 
B an k ru p tcy  (15th ed .) p. 438.

N o w  if the application upon which the order appealed against w as in 
truth “ an action ”, w ou ld  section 10 of the Prescription Ordinance 
(Cap. 55) apply? In Silindu v. A k u r a 1, an application for restitu tio  in  
in tegru m  w as held to be an action w ithin the meaning of this section of 
the Prescription Ordinance. In  his judgm ent Grenier J. commented on  
the section’s comprehensive and fsir-reaching character. W ood Renton J.

1 ( 1 9 0 7 )  1 0  N .  L .  R .  1 9 3 .
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in the same case concluded that “ action ” in the terms of the section 
must be construed as em bracing any proceedings by  which a legal right 

to redress is asserted.

According to section 2 of the Courts Ordinance (Cap. 6) an “ action ” 
is a proceeding fo r  the prevention or redress o f a W rong and the jurisdiction  
of a District Court by  section 62 o f the same Ordinance includes insolvency  
matters. It cannot be said therefore that the definition o f an “ action ” 
in the Courts Ordinance can have no applicability to a matter which  
comes before a District Court under the Insolvency Ordinance but in the 

exercise of the Court’s insolvency jurisdiction.

N o w  the essence of the application by  the assignee in this m atter was  
that he w as seeking to redress a  w rong alleged to .have been committed 
against the creditors, but to succeed he had to bring in and defeat a party  
w ho w as not a party in any w ay  to the insolvency. H ow  then can this 
be said to be a mere step in the insolvency proceedings? There are  
certain steps in insolvency in which the persons who make up an insol­
vency each plays his part— insolvent, assignee, creditors, but w hen  it 
becomes necessary consequential on something that comes to light during  
the course of the insolvency to go outside and attack the rights of a third  
party to retain property which he has acquired, it seems to me that such 
proceedings must take on the character of an action, w hatever they m ay  
be called in fact, for if they do not the third party is prejudiced.

It is significant that in this case the difficulties w ith  regard  to the 
adm issibility of evidence arose because there w as no clear distinction  
m ade by the learned District Judge between the insolvency proceedings 
as a whole and application before him  in which a stranger to these 
proceedings w as a party.

It should also be rem em bered that it w ou ld  seem that the assignee 
could have pursued the same rem edy in this case by  instituting a Pau lian  
action which is w hat w as done in the w ell-know n  case of F ern an do v. 
P e i r i s Although that case -was decided on the facts, G arv in  J. w as  
prepared to hold that a Pau lian  action w as prescribed in three years from  
the time w hen  the cause of action arose which in the .absence of concealed 
fraud he placed at the time when the alienation sought to be impeached  
took place.

I f  that be so, it seems to me illogical that the position of the purchaser- 
defendant should be worsened because the assignee m oved the Court by  
w ay  of petition to which the purchaser "had to be m ade respondent.

I  would therefore hold that the application w as an “ action ” and as 
such came within the ambit of section 10 of Cap. 55.

I f  that v iew  is correct, the application is prescribed because it w as not 
taken by  the assignee w ithin three years of the adjudication for there is 
no question here of concealed fraud. I  agree how ever w ith  m y L o rd  the 
Acting Chief Justice that apart from  all other considerations, this appeal 
should be entitled to succeed because the assignee fa iled  to prove that the 
insolvent w as in fact insolvent at the time he conveyed these properties.

A p p ea l a llow ed .
(1931) 33 X .  L. R . 1.


