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IM S  Present: D ias , C om m issioner o f  A ssize.

I n the M atter  of an A pplication  under  S ection 222 of thb 
Crim inal P rocedure C ode for S election  of a J u ry .

T H E  K IN G  v . N A D A R A J A H  et al.

M . C. Jaffna, 6,291.

Jury__Selection of a jury by prisoners—Transfer of trial to another Circuit—
Application for a trial by different kind of Jury—Discretion of Judge— 
Criminal Procedure Code, s. 224 (I).
The prisoners when they were committed to stand their trial in the 

Northern Circuit at Jaffna elected to be tried by an English-speaking 
jury.

When the Attorney-General transferred the case from the Northern 
Circuit to the Western Circuit, the prisoners moved that they be tried by 
a Tamil-speaking jury.

Held, that the prisoners were bound by their election to be tried by an 
English-speaking jury and that the Court would not use its discretion 
under section 224 (1) of the Criminal Procedure Code to alter the panel, 
as the prisoners would not be prejudiced by their being tried according 
to their original election by an English-speaking jury.

TH I S  w as an  application  by  the prisoners to  alter their original 
election  to  be  tried by  an E nglish-speaking jury.

R. L . Pereira, K .C . (w ith  h im  H . W . Thatnbiahy, for applicants.

H . H . Basnayake, Act. S .-O . (w ith  h im  Abeyewardene, C.C.), for  Crow n.

Cur. adv. vult.
M ay 15, 1945. D ia s , C om m issioner o f A ssize .—

T he prisoners w hen they  w ere com m itted  to  stand their trial elected  
to  be  tried by  an English-speaking jury. Ordinarily, .the trial w ould  have 
taken p lace  in the N orthern  C ircuit at Jaffna. T he A ttorney-G eneral 
by  his fiat, how ever, transferred the case from  the N orthern  Circuit 
to the present sessions at C olom bo.

T he prisoners now  m ove that they  m ay  be  tried by  a Tam il-speaking 
jury. T heir application  is opposed  b y  the Crow n.

I  agree w ith th e Solicitor-G eneral that the application  has been  m ade 
under the w rong section . Section  222 o f  the Crim inal P rocedure C ode 
deals w ith  an application  for  trial before  a Specia l Ju ry . T he prisoners 
m ake no such application.

I  am , how ever, prepared to  deal w ith this m atter as one m ade under 
section  224 (1).

T he questions for  decision are w hether the prisoners can  m ake this 
application  at all, having on ce elected  to  b e  tried b y  an E nglish-speaking 
ju ry , and if  so, w hether it should b e  allow ed ?
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S ection  165b o f  th e C rim ina l P roced u re  C ode p ro v id e s : —

“  O n  com m ittin g  th e  a ccu sed  fo r  trial be fore  an y  h igh er C ourt, th e 
M agistrate shall ask  th e accu sed  to  e le c t  fr o m  w h ich  o f  th e resp ective  
panels o f  ju rors th e ju ry  sh all b e  taken  for  the trial in  th e e v en t o f  the 
trial be ing  h e ld  be fore  th e S u p rem e C ou rt, an d  th e M agistrate  shall 
record  su ch  e lection , i f  m a d e . T h e  accu sed  so  e lectin g  shall, i f  the 
tria l is  h e ld  before  th e S u p rem e C ourt, be bound by  and  m ay be tried  
accord ing  to  h is e lection , su b je ct , h ow ever, in  a ll cases to  th e  provisions 
o f  section  2 2 4 ."

S ection  224 (1 ) p rov id es : —

“  T h at the ju ry  shall be  taken  from  the panel e lected  b y  th e  accu sed ,
unless the Court otherwise directs. ”

T he language o f  section  165b sh ow s th at it  does n o t necessarily  fo llo w  ' 
th at th e prisoner w ill a lw ays b e  tried  b y  the ju ry  w h ich  h e e le cted  before  
th e M agistrate. T h e  w ords u sed  are “  shall b e  bou n d  and m a y  b e  tried  ”  
and  n ot "  shall b e  b ou n d  and sh all be  tried  " .  T h e  p osition  th en  is that 
w hile the accu sed  is b ou n d  b y  h is e lection , it does  n ot fo llo w  th at the 
tria l m u st necessarily  take p la ce  before  a ju ry  o f  the panel se lected  b y  the 
accused .

S ection  224 (1) m akes it c lear  th at as a ru le the ju ry  shalT 'be taken  from  
the panel e lected  b y  th e  prisoners “  unless the C ou rt otherw ise d irects ” .
A  com m on  exam p le  o f  the p ra ctica l w ork ing  o f  these sections is to  be  
fou n d  w here a prisoner w h o, be fore  th e  M agistrate  e lects  to  be  tried  b y  a  
S inhalese-speaking ju ry , b u t on  the open in g  d a y  o f  the sessions expresses 
h is desire to  be  tried  b y  an  E n g lish -sp eak in g  ju ry . T h e  presid ing  Ju dge 
in  such  a case  has pow er in  his d iscretion  to  g ive  e ffect to  th e p rison er ’ s 
desire.

In  m y  v iew , a prisoner w h o  on ce  m akes his e lection  under s e c t io n 'J65b 
is bound b y  i t : bu t there is n oth ing  to  p reven t h im  su b seq u en tly ' from  
m ov in g  the trial J u d g e  under section  224 (1) for  trial be fore  another 
panel. A  ju d ic ia l d iscretion  is thus vested  in the trial Ju d ge  w h ich  he 
w ill exercise on e w ay  o r  th e oth er, a fter hearing both  sides, and  having 
considered  the m a tter  in all its aspects.

I t  is probable  th at a t th e tim e the e lection  w as m a d e , it w as be lieved  
th at the trial w ou ld  be h eld  be fore  an E n g lish -sp eak in g  ju ry  a t Ja ffna , and 
it w as h op ed  th at the m a jor ity  o f, if n ot all, the ju rors w ou ld  be T a m il
speaking gen tlem en , w ell versed  in loca l con d ition s et cetera. T h e  action  
o f  the C row n b y  transferring the case  to  C o lom b o  m a y  h ave  frustrated  
th at in tention .

T h e  question  I  h ave  to  address m y se lf to  is w h eth er the case o f  these 
prisoners w ou ld  b e  p re ju d iced  b y  their be in g  n ow  tried  accord ing  to  their 
original e le ction  b y  a  C o lom b o  E n g lish -sp eak in g  ju ry  ?

T h e  language o f  our C ou rts is E n g lish . I f  a T am il-speak in g  ju ry  is 
em p an elled  a great d ea l o f  p u b lic  tim e w ill be  lost b y  th e T a m il and 
E n glish  in terpretation  w h ich  w ill be  requ ired  w ith ou t any  correspon d in g  
gain to  th e accu sed  w h o  are d e fen d ed  b y  em in en t coun sel, w h o  w ill no 
d ou b t be ad equ ate ly  in stru cted  in  ad van ce.

A ll ju rors, w h eth er E n g lish -sp eak in g  o r  T am il-speak in g , m u st be 
d eem ed  to  b e  h on est m en , so  th at n o  hardsh ip  w ou ld  be cau sed  to  an
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accused  b y  h is  n ot being  able to  understand the language in  w hich  the 
trial is being  condu cted . I n  th e m ajority  o f cases tried  by  juries, the 
accused  d o  n ot understand th e language o f  th e  C ourt, although the 
interpretation  enables th em  to  fo llow  th e  questions p u t to  and the 
answ ers given  b y  the w itnesses. *

T he reasons stated in  paragraphs 4  to  8  o f  the affidavits are unsound. 
I  can not agree that "  it  is absolutely  necessary  that this case should be  
tried  b y  a T am il-speaking jury  for  the better appreciation  o f the evidence 
that w ould  be given  b y  the w itnesses in th is case. I  am  also unable to  
agree that because the m a jority  o f  th e w itnesses in  th is case are Jaffna 
T am ils , w ho w ill be  speaking the T am il language, it is therefore expedient 
that a T am il-speaking jury  shall try  the case.

T h e interpreters o f  th e Suprem e C ourt are efficient officers and can  d o  
justice  to  the ev iden ce o f  any T am il-speaking w itness. E v en  if local 
custom s, m anners or th e  “  loca l setting in w hich  the alleged incident took 
p lace ”  are m aterial, I  d o  n ot see h ow  a  T am il-speaking ju ry  w ould  be  in 
a better  position  to  understand th em  than an E nglish -speaking ju ry . I  
d o  n ot understand h ow  the charge against the accused  can  be prejudiced 
by  the tria l taking p lace  before  an E nglish -speaking jury.

T he argum ent th at a tria l before  a T am il-speaking ju ry  will enable the 
accused  to  fo llow  m ore readily th e  questions put b y  the jury is an unsound 
argum ent, us all questions p u t b y  the jury  to  w itnesses w ill be  translated 
in to  T am il and th e accused  w ill then  hear them .

T h e on ly  m atter w hich  m erits consideration  is the one raised in 
paragraph 9  o f  the affidavits, nam ely  th at an E nglish -speaking Jaffna 
jury  is necessarily  a T am il-speaking ju ry , and that the action  o f the 
Crow n in transferring the case to  C olom bo has prejudiced  them . A s there 
seem ed to  be  som e substance in these contentions I  reserved m y  order.

H av in g  carefu lly  w eighed all the pros and cons, I  see  n o  reason to  
direct that the trial should  take p lace  before  a panel other than th at w hich  
th e accused  e lected . C onvenience certain ly  indicates a trial before  an 
E nglish -speaking ju ry . I  do n ot see  h ow  the prisoners w ill in any w ay be 
prejudiced by  being  so tr ied .'

T h e application  is therefore refused.
Application refused.


