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Vendor and purchaser—Actio venditi—Issue of non-delivery.

When immovable property is sold, tho actio venditi foe tho purchase prieo 
would bo nvuilnblo to tho vondor only whon dolivory o f  tho proporty has boon 
lmido to tho purchaser. Tho purclmsor may, thoroforo, raiso tho issuo o f  non
delivery oven if it was not pleaded in tho answer.

-A.PP.EAL from a judgment of the District Court, Tangallc.

D . It . P .  Coonctilkke, with -1. K .  Premadu-sa, for tiic defendant- 
appellant.

E . .1. (I. dc tiilca, for (lie plaintiff-respondent.

C u r. ado. vu it.

June 25, 1950. H. N. G. F e r x a x d o , J.—

This was an action for the recovery of a sum of Rs. 1,000, being tho 
balance amount of the purchase price of a laud sold to the defendant by the 
plaintiff. The failure to pay the balance was admitted, but the defendant 
alleged in his answer that his rights to the property sold had been dis
puted in another action filed against him in the same Court, and pleaded 
that the money was being retained pending the determination of that 
action. The evidence adduced at the trial indicated however that the 
defendant was also relying upon a somewhat different ground, namely 
that the plaintiff had not p la ced  h im  in  possession of a b o u tiq u e  o n  th e  

land.

This question of non-delivery was raised in an issue suggested by the 
defence, but the issue was withdrawn upon objection, presumably taken 
on the ground that it was not pleaded in tho answer. I do not think 
that such a plea was necessary. The plaint averred that the defendant 
had purchased the land but did not allege that he had obtained delivery of 
the property sold. But the actio venditi for the purchase price lies 
w hen delivery has been m ade to ike purchaser and he fails to make payment. 
( W i l l e :  P rin ciples o f  Sou th  A fr ic a n  L a w , 2n d  Edn-. p .  3 6 4 .)  “ If he 
(the purchaser) has not paid the prieo and his title is threatened, he is 
entitled to refuse payment until the vendor gives security against evic
tion ” . (N orm an  on  Purchase an d  Sale in  South A fr ic a , 2n d  E d n . p .  3 0 5 .)  

To succeed in the present action the plaintiff should have proved duo
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■delivery, and the question of delivery was therefore rightly raised for • 
determination. - The object ion to that issue and its subsequent 
withdrawal had the result that there was no adjudication upon a relevant 
question.

I would therefore set aside the decree under appeal, and remit the case 
to the District Court for a trial de novo, with a direction that an issue 
as to delivery be admitted, together with any other relevant issue. In 
the circumstances, I think each party should bear his own costs of the 
first trial and of this appeal.

T. S. Fbrnando, J.—I agree.

H. N. G. FERNANDO, J .— Kirigeris Appuhamy v. Nazir

D ecree set aside.


