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1943 P r e se n t : Soertsz S .P J . and Keunem an J.

ABEYEPALA, A ppellant, and  R A JAPA K SE, Respondent.

137— D. C. Colom bo, 12,381.

A ction  fo r  dam ages—C ollision  b e tw een  b u s a t a s ta n d st ill  an d  m otor car— 
P resu m ption  o f negligence.

In  an  action  fo u n d ed  u p on  a  co llis io n  b e tw e e n  p la in t if f s  om nib u s  
w h ic h  w a s  a t  a  s ta n d still an d  d e fen d a n t’s  m o tor  car  w h ic h  ra n  in to  i t  from  
b eh in d  th e re  is  a  p resu m p tio n  o f  n e g lig e n c e  an d  i t  is  fo r  t h e  d efen d a n t  
to  o ffer an  ex p la n a tio n  in  n e g a tiv in g  n eg lig en ce .

THIS w as an action for dam ages incurred by the plaintiff as a resu lt 
of defendant’s m otor car co llid ing against p laintiff’s  m otor bus. 

The plaintiff pleaded that the collision  occurred through the negligence  
of the defendant. The D istrict Judge held  that th e burden of proof of 
negligence lay  on the plaintiff and tnat h e  had failed  to discharge it. H e  
dism issed plaintiff’s action.

N . N adarajah, K .C . (w ith  him  D o d w e ll G unaw ardana), for th e plaintiff, 
appellant. The onus of proof has been w rongly placed on th e plaintiff.

The plaintiff is  en titled  to sue for th e loss o f services of h is' servant 
If one road veh icle  collides w ith  another w h ile  the-latter is stationary or, 
to use a nautical term , “ at anchor ”, such an act is p rim a  fac ie  proof of 
negligence on the part o f the driver of the m oving car. The ruling in  
The A m o t L y le  \  a case, founded upon a collision b etw een  a vesse l at 
anchor and one in  m otion, is applicable. See also T erre l on L aw  of 
Running D ow n  Cases (1936 e d .) , p. 22, paragraph  (c) ; G ibb on Collisions 
on L and  (1938 ed.) p. 17; S afenaum m a v. S idd ick  e t a.V. .

T he plaintiff is en titled  to sue for the loss of services of h is servant 
(the conductor) if  the latter is injured, although he cannot sue if  the  

servant had died. W e have proved the m edical expenses incurred by us 
on behalf o f the conductor and can claim  damages—A tto rn ey-G en era l v . 
V alle-Jones s; A d m ira lty  C om m issioners v . ss. A m erika  \

E. B. W ickrem anayake  (w ith  h im  H. W . J a yew a rd en e) , for the defendant, 
respondent.—The plaintiff cannot recover dam ages for th e m edical 
expenses incurred by him  on behalf o f the conductor. In A tto rn ey -  
G eneral v . V alle-Jones (supra) the Crown w as under a lega l duty to incur 
the exp en se in  question by reason of certain regulations. U nless there  
is a legal obligation on  a person to spend on another, h e cannot recover 
th e expenses. There is no such obligation in  the present case betw een  
the plaintiff and the conductor.

O n th e question of n egligence th e burden of proof w as on the plaintiff. 
The defendant gave a reasonable explanation, and the onus w as on vhe 
plaintiff to show  that th e explanation w as fa lse—iThe K i t e ' ;  R e x  v . S im on  
e t  al. *. -

N. N qdarajdh, K .C ., in  r e p ly —T he Rom an-Dutch law  allow s the  
m aster an action for loss o f services consequent on injury to a  servant

* L. B . (1917) A . C. 38.
6 L . R . (1933) P . D. 151 at 169-170.
• S. A . L . B . (1936) T . P . D. 2117.

1 L :R . (1886) 11 P . D . 114.
! (1934) 37 N . L . B . 25.
3 L. R . (1935) 2 K . B . D. 209 at 215 et seq.
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The case of A ttorn ey-G en eral v . V alle-Jones (supra) is considered in  
M acintosh and Scoble on N egligence in  D elic t (2nd ed .), p. 205. See also 
M ackerron on the L aw  of D elic t (2nd ed .), p . 150.

April 16, 1943. K e u n e m a n  J.—
Cur. adv. vu lt.

This was an action for damages incurred by the plaintiff as a result of 
th e ' defendant’s motor car No. 2̂ —1651 colliding against the motor bus 
No. A—5069 belonging to the plaintiff and also injuring the conductor 
of the bus. The plaintiff pleaded that the collision occurred through the 
negligence of the defendant.

The evidence showed that the plaintiff’s motor bus was coming towards 
Colombo along Reid avenue, and halted at a bus halting place near the 
w icket gate on the side of the Royal College, and opposite the grand stand 
of the Ceylon Turf Club. Certain passengers alighted and others entered  
the bus, w hich w as at a standstill, w hen the defendant’s motor car ran 
into it from behind.

The D istrict Judge held  that the burden of proof of negligence lay  
upon the plaintiff, and remarked that the two chief, w itnesses w ere unable 
to say  w hat happened. This was due to the fact that they w ere facing  
forward, and could not see behind them. The D istrict Judge also drew  
an inference adverse to the plaintiff, because of his failure to call the 
Motor Exam iner, but in  v iew  of the fact that- the defendant also failed to 
call the Motor Exam iner, I do not think the inference w as justified. The 
D istrict Judge added’ that the plaintiff had failed  to discharge the burden  
of proof, and that his claim  failed.

1 m ay add that the defendant tendered an explanation for the collision. 
According to him, h is car w hich had been functioning efficiently, suddenly  
at th e psychological m om ent refused to function in  rekgard to the foot 
brake, w ith  the result that the car w ent forward w ithout stopping. On 
this point the D istrict Judge added the negative com m ent that he was 
not prepared on the evidence to h o ld  that the defendant was speaking 
w hat is not true.

A s regards th e speed of th e defendant’s car, the D istrict Judge w as not 
prepared to accept the statem ent of the defendant that he w as going very  
slow ly, in  v iew  of the dam age caused to the bus and of the injuries to the  
conductor. The D istrict Judge thought that there w as som e considerable 
m om entum  in th e defendant’s car at the tim e of the impact.

There is one aspect of th is case w hich the D istrict Judge has failed to  
emphasise, and th is has led  to h is m isdirecting him self. That is that the  
plaintiff’s bus was at a standstill at, and had been halted for som e tim e  
before, the collision. In The A rn o t L y le ' it w as held  that in  an action  
founded upon a collision  betw een  a vessel at anchor and one in  motion, 
the burden o f  proof is on the owners of the latter to prove that the 
collision w as not occasioned by any negligence on their part. In Davies 
v. U nion G overnm ent * it w as held  that if a cyclist in  broad daylight 
overtakes and collides w ith  a pedestrian w alking in  th e sam e direction  
as the cyclist in a public street devoid of all other traffic, there is 
a presum ption of negligence, and- the pedestrian' is entitled to judgm ent

-  1 L . R . (1886) 11 p .  D. 114.
2 S . A. L. JR. (1936) Tfansvaal Prov. and Local Div., p, 197
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if  th e cyclist g ives an explanation  not accepted by th e  Court or if  h e  g ives  
n o  explanation. W here h e  g ives an explanation w hich  is  accepted by  
th e  Court, or w hich  m ay reasonably be true, negativing negligence, 
h e  w ill escape liab ility . In th e present case the presum ption of negli
gence is strengthened in  v iew  of the fact that th e plaintiff’s  bus w as halted  
at the side of th e  road.

I can see  no reason w h y  the rule laid  down in  The A m o t L y le  case 
should not be extended to the case of a  land collision. In the present 
case, I th ink  there is a prim a ja d e  proof of negligence, and it is for the  
defendant to offer an  explanation  w hich  the Court m ay or m ay not 
accept, or regal'd as reasonably true, in  n egativ ing negligence.

I  am  of opinion that th e D istrict Judge has fa iled  to appreciate th is  
m atter of the burden of proof, and th e  sh ifting of the burden, and in  v iew  
o f h is m isdirection, h is judgm ent cannot be sustained. I set aside the  
judgm ent of the D istrict Judge, and order that a new  tria l b e held  before 
another D istrict Judge in  w hich  a ll relevant m atters w ill be fu lly  con 
sidered including any explanation tendered by the defendant. I th ink  
it  is  desirable that the M otor E xam iner should be called  by one or other 
o f the parties, but m ake no order on that point. I add that as regards 
th e  question of dam ages claim ed by the plaintiff, the D istrict Judge w ho  
conducts the retrial should take into consideration the case o f  Attorney-? 
G en eral v . V a lle-Jon es' and any other relevant authorities that m ay be 
cited  to him.

The plaintiff-appellant is en titled  to the costs of th is appeal. The  
costs of the trial already held w ill be in  the discretion o f the D istrict 
Judge.
S o e r t sz  S.P.J.—I agree. v

S e t aside ; case rem itted .


