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PALIAM APPAR CHETTIAR, A ppellant, and  AM ARASENA,
Respondent.

106— D. C. G aile, 38J27.
. P a w n — A c tio n  to  r e c o v e r  a m o u n t le n t— N o  n e c e s s i ty  to  te n d e r  p a w n  o r  p le d g e —

R o m a n -D u tc h  la w — P a w n b ro k e r s  O rd in a n ce  (C a p . 7 5 ) , ss. 3  a n d  4.

I t  is  n o t th e  n ecessa ry  co n d itio n  o f  th e  r ig h t  o f  a  p a w n e e  or  p le d g e e  to  
r e co v e r  th e  am ou n t le n t  b y  h im  th a t  h e  sh o u ld  ten d e r  th e  p a w n  or  
p led g e . -

A  con tract o f  p a w n  or p le d g e  w h ic h  co m es w ith in  th e  p ro v is io n s  o f  th e  
P a w n b ro k er s O rd in an ce w o u ld  b e  g o v ern ed  n o t so le ly  b y  th e  p ro v is io n s  
o f th e  O rd in an ce h u t  by' th o se  p ro v is io n s  to  th e  e x te n t  to  w h ic h  th e y  
m o d ify  th e  R o m a n -D u tch  la w .

PPEA L from  a judgm ent of the D istrict Judge o f Gaile.

H . V . Perera , K .C . (w ith  him  Iv o r  M isso) , for plaintiff, appellant.
G. P. J. K u ru ku lasu riya  (w ith  him  H. W. J a yew a rd en e) , for defend

ant, respondent.
Cur. adv. vu lt.

■ L. R . (1935) 2 K . B . D. 209 at 215 et seg.
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April 21,1943. S oertsz S .P .J.—
The plaintiff, a licensed pawnbroker, says that, on July 21, 1941, 

th e defendant borrowed from him  Rs. 850, giving him  certain articles of 
jew ellery in  pawn, and that sim ilarly, he borrowed Rs. 225 on August 30, 
1941, and on both these transactions, he seeks to recover from the defend
ant the amount stated in the plaint together w ith  interest and costs.

The defendant’s answer to this claim  is’threefold. He s a y s :

(a) That h e pawned the articles and received the sums of m oney 
claim ed for and on behalf of one S u p p iah ; that he delivered both 
sum s to S u p p ia h ; and that the plaintiff has, therefore, no cause of 
action against him, and should sue Suppiah. The defendant does not, 
however, say that he disclosed to the plaintiff or that the plaintiff 
knew  that the defendant was acting for Suppiah.

(b) That the plaintiff being a licensed pawnbroker is lim ited to such 
relief as he m ay be able to obtain under the provisions of the Paw n
brokers Ordinance.

(c) That the plaintiff is not entitled to sue him  “ w ithout tendering  
. . . .  the articles in  question as a condition precedent to his 
recalling the am ounts . .  . .  or until the alleged thief is prose
cuted to conviction and the articles pawned are by an order of Court 
.• . , delivered to som e claim ant other than the plaintiff ”.

Regarding this last averm ent, it  is undisputed that the articles pawned  
w ith  the plaintiff have been taken from him  by the Police and given  

Nto the custody of the Court in  connection w ith  a charge of theft made 
t y  one third party against another third party in  respect of those articles.

The learned D istrict Judge held w ith  the defendant on the third point 
taken by him, and dism issed the plaintiff’s action w ith  costs.

On appeal, only questions (b) and (c) w ere discussed. Question (a) 
was, ob viously ,' untenable, and so, in  m y opinion, is question (b ) , too, 
although it w as pressed. In v iew  of sections 3 and 4 of the Paw n
brokers Ordinance^ th e provisions of that Ordinance certainly cannot 
apply to the transaction of Ju ly 21, 1941, w hich involved a sum over 
Rs. 500. So far as the later transaction is concerned, it is w ithin  that 
Ordinance, but it w ould be governed not solely  by those provisions, but 
b y them  to the extent to w hich they m odify the com m on law.

“The only question, then, le ft for consideration is question (c), and 
that question is not dealt w ith  by the Ordinance. The answer to it 
m ust be sought, under the Roman-Dutch law  as it . com m only obtains 
here. A n exam ination of that law , as expounded by the accepted  
authorities, and of such case law  as w e have in our reports, leads one 
clearly to the conclusion that in  the absence of any special agreement, 
for a pawnee or pledgee to sue, to recover the amount lent by him  on the 
security of a pawn or pledge, it is not a necessary condition that h e should  
tender the pawn or the,p ledge. In a transaction of that kind, there are, 
really , two contracts, one ancillary to the other. A s M aasdorp says, 
on' th e authority of V oet 20.1.18

“ The contract of m ortgage (or pledge) is in  its very nature accessory 
only, and pre-supposes the existence of som e other valid principal.
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obligation, in  security of w hich  th e  m ortgage (or pledge) contract is  
entered into and th e m ortgage (or pledge) itse lf granted, and 
w ithout w hich  neither o f these la tter can e x i s t ” (Book 2, 2nd Ed., 
p .240 ).

I t  fo llow s from  th is that the p aw n ee or p ledgee m ay su e on the principal 
contract o f loan disregarding th e  security h e holds, for there is  nothing  
in  law  to prevent a person w aiv in g  a benefit that h e has. I t  is no answ er  
to  such a claim  in  th e  absence of a special agreem ent, that the p aw n ee or 
pledgee holds a paw n or pledge, in  satisfaction of h is claim . T he paw ner’s 
or p ledger’s course o f action m ust be to discharge h is ob ligation on the  
principal contract, and then  seek  to recover w hat is  due to  h im  on the  
accessory contract, or dam ages in  default. H e 'm a y , o f course, do this 
uno ictu, tendering the m oney due by him  and asking for th e return of th e  
th in g  pledged or pawned, or its value, or damages. The p laintiff has not 
taken  that course, and h is present defence fa ils com pletely.

There w as m uch discussion in  th e course of th e hearing of th is  appeal 
in  regard to the liab ility  o f the plaintiff to the defendant in  v iew  of th e  
adm itted fact that the articles p ledged or pawned have gone out o f h is 
possession. The law  appears to be that a person in  th e  position o f th e  
p laintiff, here, w ould  be excused  if  th e loss o f possession of ,the articles 
is  due to either v is  m ajor, or casus jo r tu itu s , or robbery or th eft w ithout 
h is being to blam e in that regard. S eyadoe Ibrah im  v . Cogan \  W apochie  
v . M a rik a r5, Santia  K a ith an  v . A ssan  U m m a *. The plaintiff’s lo ss of 
possession w as subm itted to us as one com ing under v is  m ajor. B ut 
i t  is  a question w hether a pawnbroker w ho in  ignorance of h is right to  
hold even  stolen  property paw ned w ith  him  against th e  ow ner h im self 
till  h e  is paid the am ount due to  h im  (see W a lte r  P ereira , p . 293 based on  
G rotius 2-3-5~6), and in  ignorance of th e pow ers of th e P olice as lim ited  
b y section  30 o f th e Paw nbrokers’ Ordinance, surrenders the pawn, is 
entitled  to plead v is  m ajor. B ut that question does not arise here, for th e  
defendant before us seek s to repel the claim  m ade against h im  w ith  th e  
sim ple plea that h e  is not liab le  to pay or tender the m oney d ue because 
th e  articles pledged h ave n ot b een  tendered to h im . That plea, as I  
h ave already observed, cannot succeed. T he defendant’s  cause of 
action on the accessory contract arises on ly  on h is paying or tendering  
th e  am ount due.

For these reasons, I w ould  set aside the judgm ent of th e  learned  D is
trict Judge and enter judgm ent for th e p laintiff as prayed for w ith  costs 
h ere and below .

K etjneman J.—I agree.

A p p e a l a llow ed.

1 (1857) Lorenz's report, P i. I I . ,  p . 114. * (185$) Joseph's and Becen'8 reports p . 31
9 3 S . C. C. 9 8 ; Burge, VcA. 3, p . 588.


