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J . C. M U N A SL N H A , P etition er , a n d  B . D E V A R A JA N  
(A . G . A . ,  P u tta la m ), R esp on d en t .

S . C. 148— l x  the Matter of an Application for Writ 
of Mandamus under Section 42 of the 

Courts Ordinance

J f'r il  o f  M andamus— A v a ila b ility  aga inst a  servant o f  the Crown— L a n d  A cq u is itio n  
A c t— Sections 10 a w l 27— A w a rd  o f  com pensa tion— M ode o f  enforcing p a y m en t  
o f it.

A  w rit of ‘m a n d a m u s  does not lie against a servant of tho Crown where the 
d u ty  sought to ho enforced is no t one w hich  is imposed on tho servant himself 
bu t is imposed on him only in tho capacity of agent for tho Crown. I t  does not 
thereforo lio to  order an A ssistant Government Agent to  pay to  a particular 
person money awarded ns compensation for land acquired under tho Land 
Acquisition Act. The proper remedy in such a case is a regular action against 
th e  Crown.

^ A P P L IC A T IO N  for a w rit o f  m a n d a m u s.

S . J .  V . C h e h a n a y a k a m , Q .C ., w ith  A . G. X a d a ra ja h , S .T h a n g a ra ja h  
and C . Y . M u n a s in g h e , for th e  p etitioner.

V . T en n ek o o n , C ro w n  Counsel, w ith  C. H . M .  P .  F ern a n d o , Crown 
C ounsel, for th e  resp ondent.

C u r. a d v . vu lt.

M ay 19, 1955. S a n s o n i, J . —

T h e p etition er  applies for a w rit of M andam us on th e  R espondent 
w ho is  th e  A ssista n t G overnm ent A gent. P utta lam , ordering him  to  pay  
tho  p etitio n er  th e  balance sum  due to  him  as com pensation  for his land  
w hich  w as acquired  b y  th e  G overnm ent. C onsequent on  an agreem ent 
arrived  a t  b etw een  th e  p arlies an  aw ard w as m ade by th e  respondent 
u nd er section  10 o f  the Land A cq uisition  A ct, N o. 9 o f  1950. T he  
p etitio n e r  n ow  su b m its  that under section  27 a sta tu tory  d u ty  is cast 
on th e  resp ond en t to  tender and p a y  to  him  th e  sura now  claim ed as 
all th e  con d ition s stip u la ted  in  th e  A ct h ave been satisfied.

T h e  resp on d en t in  h is affidavit show ing cause again st th e  grant o f  
th e  ap p lica tion  h as exp la in ed  w hy  h e failed to  p ay  th e  petitioner the  
am o u n t cla im ed . H e  has s ta ted  th a t th e  am ount w as retained b y  him  
a t th e  requ est o f  th e  D irector o f  F isheries w ho claim ed th a t the petitioner  
ow ed  it  as a  d eb t due to  th e  D ep artm en t o f  F isheries. T he respondent 
lia s  furth er s ta te d  in  h is  a ffid avit th a t  in  tendering and  p aying  com 
p en sa tion  aw arded  under th e  L and  A cquisition  A ct and  in  settin g  off 
th e  claim  o f  th e  D ep artm en t o f  F isheries as a  d eb t due to  th e  Crown,
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h e  w as a t  a ll  t im e s  actin g  as an  a g en t o f  th e  C row n. T h e claim  o f  th e  
D e p a r tm e n t o f  F ish er ies  is  d isputed  b y  th e  p e tit io n e r  an d  I  do n o t in tend  
to  con sid er th is  a sp ec t  o f  the 'd isp u te  ; n o r  n eed  I  d e a l w ith  th e  objection  
th a t th is  a p p lica tio n  h as been m ad e in  order to  d ep riv e  th e  Crown o f  
th e  a m o u n t sa id  to  be due to  th e  D ep a rtm e n t o f  F ish er ies .

I t  se em s to  m e  th a t  th is ap p lica tion  m u st  fa il fo r  th e  reason th a t  
a  w rit o f  M an d am u s docs not lie a g a in st th e  C row n, n or aga in st a  servan t  
o f  th e  C row n w h ere  th e  d u t)r so u g h t to  b e  en fo rced  is  n o t  one which is  
im p osed  o n  th e  se rv a n t h im self but is  im p osed  on  h im -o n ly  in  th e  cap acity  
o f  a g en t fo r  th e  Crow n. T he princip le o n  w hich  th e  ru le  is  based is sta te d  
in  9  H a ils lu im , p a g e  7 6 1 :— “ A s no C ourt can  co m p el th e  Sovereign  to  
perform  a n y  d u ty , n o  w rit of M andam us w ill lie  to  th e  Crown. W here i t  
is  so u g h t to  e s ta b lish  a  right aga in st th e  Crow n th e  ap prop riate  procedure  
is b y  w a y  o f  p e t it io n  o f  right. ATor w ill th e  w rit  l ie  a g a in st  a  S ecretary  
o f  S ta te  in  h is  c a p a c ity  a s  an ag en t for th e  C row n ; for  in  th a t  cap acity  
h e is  resp on sib le  to  th e  Crown a lone, an d  is u n d er n o  leg a l d u ty  tow ards 
a  su b jec t  ” . T h e  sam e r.ule applies a s  regards o th e r  persons acting as  
serv a n ts o f  th e  Crow n.

T h e p o s it io n  o f  th e  respondent in  th is  m a tte r  is  th a t  o f  an  agent or 
serv a n t o f  th e  C row n w ith in  th e  m ea n in g  o f  th e  a b o v e  ride. The p e t i
tion er’s  la n d  w a s acquired b y  th e  C row n a n d  th e  Crown accord ingly  
b ecam e lia b le  to  p a y  him  com p en sation . In  p a y in g  th e  com pensation  
aw arded, th e  C row n acts through it s  se rv a n t w h o  in  th is  instance is th e  
resp on d en t. I t  is  n o t, o f  course, th e  re sp o n d en t’s m o n e y  th a t has to  he 
p aid  to  th e  p e t it io n e r  under section  27  o f  th e  A c t ; i t  is  th e  m oney o f  th e  
Crown w h ich  w o u ld  com e in to  and  le a v e  th e  h a n d  o f  th e  respondent  
m erely  a s a  se r v a n t  o f  the Crown.

T h e  first  ca se  to  se tt le  the rule w a s R .  v . L o r d s  C o m m iss io n ers  o f  Ihe 

T r e a s u r y 1, w h ere  i t  w as held  th a t m o n e y  v o te d  a s  a  su pp ly  to  th e  
C ro w n  fo r  certa in  specific p u ip o ses a n d  p a id  to  th e  T reasu ry  is paid  to  
th e  la t te r  a s  serv a n ts  o f  th e  Crown an d  no M an d am u s lies to  order th e  
T reasu ry  to  p a y  su ch  m oney to  a  p a rticu la r  p erso n . Lush, J ., in  th e  
course o f  h is  ju d g m en t said :— " I  th in k  th a t  th e  a p p lica n ts  have fa iled  
to  m a k e  o u t  th a t  w hich  is essen tia l to  e n t it le  th em  to  a  w rit of M andam us, 
n am ely , th a t  th ere  is  a  legal d u ty  im p o sed  u p on  th e  Lords o f  th e  
T reasu ry— a  d u t y  betw een them  an d  th e  a p p lica n t— to  p a y  over th is  
su m  o f  m o n e y . T h e  on ly  sta tu te  w h ic h .c a n  be b ro u g h t to  aid  a t a ll is  
th e  A p p ro p ria tio n  A c t ; and th at, a s  i t  seem s to  m e, clearly  shew s th a t  
th e  m o n e y  is  v o te d  to  the Crown u p o n  tru s t  th a t  th e  Crown w ill d ispense  
i t  for cer ta in  sp ecified  purposes. W h en  th e  m o n e y  g e t s  to  th e  h and s o f  
th e  L ords C om m issioners o f  th e  T reasu ry , w h o  are responsible for  
d isp en sin g  it ,  i t  is  in  their hands a s serv a n ts  or  a g e n ts  o f  the Crown ; 
and  th e y  are  acco u n ta b le ,’ th eo re tica lly  to  th e  C row n, b ut p ractica lly  
to  th e  H o u se  o f  C om m on s; and in  n o  sen se  are th e y  accou n tab le  to  th is  
or a n y  o th e r  co u rt o f  justice T h e  p rop er re m ed y  in  such  a  case is, 
in  E n g la n d , a  p e t it io n  o f  right an d , in  C ey lon , a  regu lar action  ag a in st

1 (1872) 7 Q. B . 387.
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th e  Crown. In  a  la ter  case, R . v . C o m m iss io n e rs  f o r  sp e c ia l p u r p o s e s  o f  
I n c o m e  T a x 1, L ind ley , L .J ., p o in ted  o u t  th e  d istinction  b etw een  an  
ap p lica tio n  to  enforce p a y m e n t o f  m o n ey  b y  th e  Com m issioners (which  
ca n n o t  b e  nllowed) an d  on e to  en force th e  m aking o f  an  order b y  th e  
C om m issioners w ith o u t w hich  a  rep a y m en t o f  ta x  cannot b e ob ta in ed , 
a n d  w hich  i t  is th e  d u ty  o f  th e  C om m issioners to  m ake (w hich  w as 
a llo w ed  b y  th e  Court). T here is  a  d ic tu m  o f  Lord H erschell to  th e  sam e  
e ffec t  in  C o m m issio n ers f o r  sp e c ia l p u r p o s e s  o f  In com e T a x  v. P e m s e l2.

T h ese  authorities are sufficient to  answ er Mr. C helvanayakam ’s 
su b m ission  th a t in  v iew  o f  th e  p erem p tory  term s o f  th e  A ct th e  resp ond en t  
w a s bound to  p a y  th e  p etitio n er  th e  com pensation  awarded. B u t  I  am  
b y  n o  m oans sure th a t  th is  rem ed y  w ou ld  bo available even  w here th e  
d u t y  to  p ay  is im posed on one w ho is n o t  actin g  as a  servant o f  th e  Crown. 
In  th e  case o f  l i .  v . H u l f  a m i S e lb y  R a i lw a y  C o .3, an A c t p rov id ed  th a t  
a  ra ilw a y  C om pany “ sh a ll fo rth w ith  p a y  ” a bridge C om pany com p en 
sa t io n  under certain  con d itions w hich  ex isted  in th a t case. I t  w as sou gh t  
to  recover th e  com p en sation  b y  w ay  o f  M andam us but th e  C ourt refused  
to  g ra n t th e  w rit as an  a ction  la y  an d  w-ould be as effectual a  rem edy  
a s  M andam us. T he decision  in  R . v . S t .  K a th er in e  D ock  C o . 4 c ited  by  
Mr. C helvanayakam  p roceeded  on  th e  ground th a t there w as n o  other  
le g a l rem edy.

I  therefore d ism iss th is  a p p lica tion  w ith  costs.

A p p lic a tio n  d is m is s e d .

• 21 Q. 11. D. 313.
3 (1S91) A .  C. 531, a t page SCO.

3 (1811) 6 Q.B. 70.
1 (1832) 4 B. and Ad. 360.


