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B. J F. \IE\DIS Pctitioner, and B. J. ). C. I"ER)A DO
¢t al., Respondents

S. C. Application 433 .
S.C. 181--D. C. Panadura, 1,834

AN ATPPLICATION IN TERMS OF RULE 25 or THE

IN THE MATTER OF .
CouxciL) ORDINANCE (CAr. 83

SCHEDULE TO THE APPEALS (PRIVY

Privy Council—CGrant of final leave to appeal—Dclay of appellant thercafter to tule
. necessary steps—-Disinissal of appeal for mnon-prosccution—rAppeals (Lrivy,
Council) Ordinance (Cap. 83). Schedule, Rule 25— ppellate Procedure (Privy

Council) Order, 1921, paragraphs 11 and 18.

A party seeking to appeal to the Privy Council from & judgment of the
Supreme Court was granted on November 11, 1953, final leave to appeal. He
clected to print the record in Ceylon. On Aay 4, 1956, he was informed by the
Registrar of tho Supremo Court that the record was ready for printing. and he
was requested to nominate a printer to whom the record was to be entrusted for
printing. He failed to respond to this recuest until August 20, 1956, and the
work of printing was not commenced by the printers until about November 1,
1956.

The appellant established no good cnruse cither for his failure 10 nominate
2 printer within a reasonablo time after he was called on to do so by the Regis-
trar or for his delay in having the work of printing taken in hand. . It was only
after his delay was brought to his notice by the present application made on
October 24, 1956, under Rule 23 of tho Schedule to tho Appeals (Privy Council)
Ordinance that he applicd for relief and extension of timo under paragraph IS
of tho Appellate Proceduro (Privy Council) Order, 1921.

IIcl:I.,'thmt the appellant clearly failed to shoiv due diligence for the purpose of
lirocuring the despatch of the record to England and that his appeal should.
under Rule 25 of the Schedule to the Appeals (Privy Council) Ordinance, be

dismisscd for non-prosccution.

APPLIC.-\J.IO\ in terms of Rule 235 of the Schedule to the \ppc-al\
(Privy Council) Ordinance.

FE. G, Wikramanayale, Q.C.. with 1'. B. Dissanayake, for the plaintiff-

petitiornier.

Walter Jaymwardene, with Neville 1Wijeratne, for the defendants-

respondent.
Cur. adv. velt.

November 23, 1956. H. N. G. FERXAXNDO, J.f—

This is an application under Rule 25 of the Privy Council Appeals
Ordinance Ch : 83 N. L. E. to declare that the respondent’s appeal to
the Privy Council in S. C. 181/L-53, D. C. Panadura 1834, stands dis-
missed for non-prosecution. The ground upon which this Court may
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make such a declamtlon is that the appellant in the appeal had fax_lcd
iligence in takmg all necessary steps for the purposé of

cecurmg dcapatch of the record to England ”

© Final lea\’o to appeal was given by this Court onllth November 1955 ;
the appellant elected to print the record in Ceylon and accordingly under
paragraph 11 of the Appcllate Procedure (Privy Council) -Order 1921
it was his duty to deliver the prints to the Registrar for examination and
certification at the latest on or about 11th January 1956. It is unneces-
sary to consider whether the failure to comply with this obligation estab-
lished a want of due diligence on the part of the appellant because his
want of due diligence is conclusively established by other circumstances.

On the 4th of ‘\I'ly 1956, the appellant was definitely informed by the
Registrar of this Court that the record was ready for printing, and he
was requested to nominate a printer to whom the record was to be en-
trusted for printing. Despite several letters inviting his attention he
failed to respond to this request until 20th August 1956 and no explana-
tion has been offered for this failure.. In his letter” of 20th May 1956
the appellant stated that ‘“ he had made arrangements with Ceylon
Daily News, Lake House, Colombo, to print the record, and the Registrar
forthwith transmitted the record to Ceylon Daily News. Correspondence
between Ceylon Daily News and the Registrar shows that on 1st November
1956 the printers informed the Registrar that the work of printing ‘‘ has
now been taken in hand . The most that'is thus established in the
appellant’s favour is that the work of printing was commenced at or

about 1st November, and there is no explanation to show why the work
Counsel for the appellant now submits that

was not commenced earlier.
‘made arrange-

the appellant’s statements in August 1956 that he had *
ments for printing ’’ must be taken to mean that he had paid Ceylon

Daily News the cost of printing and that therefore the rcason for dclay
must be taken to be that the printers were unable to take the work in
hand before November 1956. We do not agree with this submission.
The expression ““ made arrangements *’ might equally well refer to a mere
undertaking on the part of Ceylon Daily News to print the record and
doecs not fairly constitute evidence that payment had been .made .in
advance.” Hence it is equally possible that the delay in commencing the
work of printing was due to the fact that the printers wiited until paynient
was actually made. In the absence therefore of positive evidence to show
that the delay in the commencing of the printing was not due to ‘the fault
of the appellant, counsel’s explanation for the delay is not an aé¢céptable
one. rAt the date of the present application to this Court, therefore,
the position was that the printing had not been taken in hdnd and the
appellant has not satisfied us that the delay was due to any cause beyond

his control-

In the result the appellant has established no good cause either for his
failure to nominate a printer within a reasonable time after he yas called
on'to do so by the Registiar, nor has he established that by October 24th
1956, which “as the daté of the prescnt apphcahon, he had takeén the
steps within hls power 6 secure that the work of printing wold bé done

expeditioiis ly
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Paragraph 18 of the Order enables this Court to extend the time allowed
for doing any act, but the appcllant did not think fit to seek any such
relief and thus to make sure that the delay in printing the record would
not prejudice his appcal. He only made the application for such relief
after his delay had been brought to his notice by mecans of the present
application.

We are of opinion that the appellant clearly failed to show due dili-
gence for the purpose of procuring the despatch of the record and that
the present application must therefore succeed. We would therefore
grant the declaration prayed for in the petition and direct that the costs
incurred by the petitioncer in conscquence of the appellant’s filing an
appeal to the Privy Council be taxed by the Registrar and be paid to
the petitioner out of the sum Rs. 3,000 deposited as security for costs.
Ve direct also that the appcllant do pay to the petitioner the taxed costs
of this application and that the dccree of this court in appeal be
~ transmitted to the District Court for exceution.

SiNNETAMBY, J.—T agree.
Application allowed.




