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Present : Do Sampayo J. and Schneider A.J.
FRASER ». BRITISH STEAM NAVIGATION CO., LTD.
~ 71—D. C. Colombo, 2,626.

Land Acquisition Ordinance, No. 3 of 1876 — Compensation — Is the

purpose for which land is acquired to be taken into consideration

in determining compensation ?

In determining the amount of compensation to be paid to the
_owner of land acquired by Government under the Land Acquisition
Ordinance, the Government Agent can take into consideration
the purpose for which the land is acquired. The words “the
damage sustained at the time of awarding compensation’ should
not be construed as meaning the damage actually suffered at that

point of time without reference to the continuing damage.

caused by the acquisition. The  injurious affecting’ must be
estimated with reference to the date of the awarding of compensa-
tion, and according to the purpose for which the land is proclaimed
to be required. The measure of the injuria will differ as the

purpose.

THE facts appear from the judgment.
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‘January 31, 1921. ScENEIDER A.J.—

~ QOut of an extent of 11 acres 1 rood 24% perches of the land called
Mahawatta or Coomaraswamy’s land, the Government acquired
2 acres 1'rood 6'52 perches for & public purpose under the provisions
of the Land Acquisition Ordinance, 1876. The portion acquired
is that abutting on Korteboam street and Alutmawata road, and
shown as lot 8 in the survey plan marked P 1. The plaintift, on
behalf of the Government, and the defendant company agreed upon
the amount to be paid as compensation for certain buildings and
trees standing upon the portion acquired, but they were unable to
agree upon the sum to be paid as the market value of the land and
for the damages sustained by reason of the acquisition. injuriously
affecting the other portion which was not acquired.

. The plaintiff, therefore, referred the matter to the District Court
of Colombo under the provisions of section 11 of the Ordinance.
The plaintiff offered compensation at the rate of Rs. 20,000 per
acre as the market value of the land considered as bare undeveloped
land, together with another 10 per cent. of that sum in consideration
of the compulsory nature of the acquisition under the provisions
of section 38 of the Ordinance. For damages he offered a like
10 per cemt. The defendant company claimed as the market
value of the land at the rate of Rs. 80,000 per acre, and as damages
Rs. 50,000.

Section 21 of the Ordinance lays down what matters the J udge
and assessors shall take into consideration in determining the
amount of compensation. Applying the provisions of that section
to this case the Court had to determine two questions:—

(1) What was the market value of the land at the time of awarding
compensation (section 21 first) ?

(2) What is the damage the defendant-company has sustained
by reason of the acquisition injuriously aﬁectmg the other land
of the company ?

The Judge and the assessor appointed by the plaintiff awarded
compensation at the rate of Rs. 25,000 per acre for the land and
Rs. 7,000 as damages. They directed that the defendant company
should pay the plaintiff’s costs of action. The assessor appointed
by the defendant company was of opinion that the market value
of the land should be calculated at Rs. 45,000 per acre. He agreed
that Rs. 7,000 was the sum to be awarded as damages. He was also
of opinion that each party should bear his own costs.

The defendent company has appealed from the award oi the
Court.

There were two methods open for ascertaining the market value
of the land acquired, viz., (1) by inquiring what the land would
fotch if laid out in the most lucrative and advantageous way in
which the owner could dispose of it, and (2) by finding out the
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prices at which lands in the vieinity had been sold and purchased,
and, after making the necessary allowances, deducing from such
transactions the price which the land would probably fetch if
offered for sale to the public. Counsel for the appellant submitted
two contentions on appeal. He first urged that the land was pre-
eminently suited as a site for the erection of workshops and offices
in connection with a marine engineering business, or for the erection

of buildings for the storage of tea, rubber, and other local produce.

Neither the Judge nor the assessors have valued the land upon this
basis. The evidence proves clearly that the coal dust emanating
from the coal sheds which are in close proximity to the land render
it unsuitable for use forstores. Thecoal dust compelled St. Thomas’s
College, which is much further away from the coal sheds, to abandon
its home and to seek a habitation elsewhere. Upon the evidence
adduced it is neither practicable nor possible to ascertain the market
value of the land as a site for marine engineering works. No
scheme was put before the Court showing how the land might be
developed upon that footing, and what it would fetch or what
profit it would produce when so developed. As a site for such
engineering works, it is no doubt advantageously situated from
its proximity to the harbour and the docks for repairing ships.
But the effect of the evidence is obvious, that there is no demand
for land to be used for such & purpose either at the present time
or within a reasonable time in the future. Mr. Hutson’s evidence
establishes that there is no room for a new firm to snter into pro-
fitable competition with the three firms which are already established
in their several places of business, and there is no evidence that they
desire or contemplate removal elsewhere. The only inquiry for
this land for the purpose of & marine engineering business was that
made by Mr® Hutson in 1912 and 1917, at a time when his firm was
faced with the contingency of being driven out of their place of
business, and was anxiously looking about for some other suitable
land. His firm is now securely settled in its present place under
a lease extending beyond the next fifty years. The fact that Mr.
Hutson might have then paid at the rate of Rs. 60,000 per acre for
this land is of no value, because he was the only possible purchaser,
and his necessity has ceaged to exist.

It seems to me, therefore, that it is neither desirable nor practicable
to estimate the market value of the land upon the footing submitted
by the appellant’s counsel.

The course adopted by the learned Judge and both the assessors
for determining the market value appears to me to be consistent
with the evidence, and to be the most reasonable in the circumstances.
They considered that the best use to which the land could be put
would be for the building 6f small tenements for the class of
labourers which is employed in and about the harbour, and of small
houses for boutiques aitd residences for persons of very small means.
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The evidence is clear that the part of the town in which the land

is situated, although deemed fashionable for.the residence of the
wealthier class of the population over thirty years ago, has been
almost entirely abandoned forthe purpose of such residence. Counsel
for the appellant accordingly submitted, as his second contention
on this part of his case, that, assuming that the right test for ascer-
taining the market value had been adopted by the Judge and assessor,

. theirconclusion isin error, as the sale purchase transactions they had

proceeded upon were not the appropriate ones. He argued ‘that
Mr. Hutson’s evidence should be taken as proving that the market
value of the land was more than Rs. 60,000 per acre, that the price
paid for Seyadu’s land should have been adopted as a good test of
value, that the Government should be deemed to have valued theland
upon which the Mutwal Mills or Hutson’s Works stand at Rs. 60,000
per acre for the bare land, that the price paid for St. Thomas’s
College either by the oil company or by the Government was not
a fair test, nor the prices at which the several other lands in the
vicinity had changed hands. All these arguments were addressed
to the lower Court also.

Since the argument in appeal I have re-read the whole of the
proceedings in the case. I have been struck with'the care with
which the learned Judge of the lower Court had in his judgment
entered into the several sales of lands in the vicinity, of which
evidence had been produced, and the reasons given by him for his
conclusion, that the market value of the land is Rs. 25,000 per acre.
I agree with the reasons given by him. . It would serve no useful
purpose for me to examine the several transactions in detail. He
has awarded Rs. 5,000 per acre more than the price at which the
Government appraisers had valued the land. If he has erred, it
appesars to me that he has inclined on the side of generosity towards

- the defendant company. I have not been convinced of an error in

his reasoning, nor have I been convinced that the assessor appointed
by the defendant company has shown good reason for his con-
clusion that the land should be valued at Rs. 45,000 per acre. I
would, therefore, uphold the finding that the market value of the
land is Rs. 25,000 per acre. The plaintiff had allowed 10 per cent.
on the market value of the land as compensation in consideration
of the compulsory nature of the acquisition. This 10 per cent.
the Court has not awarded. In my opinion there is no reason for
depriving the defendant company of this addition to the actual
market value. 1 would, therefore, direct that this 10 per cent.
should be added to the sum awarded by the Court as the market
value of the portion of land which has been acquired.

I will now proceed to consider- what sum should be awarded
as damages. These damages are awarded under the provision in
section * 21, thirdly.” The appropriate words are ** the damage
(if any) sustained by the person interested 4t the time of awarding
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compensation, by reason of the acquisition injuriously affecting
hie other property, movable or immovable, in any other manner
(that is than by severance), or his earpings.”” On this point the
provision in section ¢ 22, fourthly,” must not be lost sight of. It
is to the effect that the Judge and assessors shall not take into
consideration in determining compensation “ any damage which,
after the time of awarding compensation, is likely to be caused by
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or in consequence of the use to which the land acquired will be pu Rl

Under this head of damages the Judge and both the assessors
awarded Rs. 7,000 as compensation, on the ground that the remain-

ing land had depreciated in value by reason of the fact that the new -

road when constructed was much higher than the land at its
northern end, whereas before the acquisition access to the road could
be readily obtained at that point, as the land was on the same level
as the road. The Judge and the 2ssessors make. the same comment,
that the defendant company failed to prove that the damage
suffered was to be assessed at Rs. 50,000, the sum claimed by the
company. The only direct evidence on the point is that of the
Government appraisers of ihe land, who say that they allowed &
10 per cent. on the market value of the portion acquired for
damages for the depreciation of the rest of the land. I agree with
the Judge and assessors that the only evidence of damage is the
depreciation in value of the rest of the land by reason of a small
portion of it not having ready access to the road because of the
difference in elevation between. the Iand and the road at the nothern
end. The learned counsel for the defendant ccmpany urged one
main argument on this part of his case. He argued that the damage
should be estimated without taking into consideration the purpose
for which the land was acquired, and that, therefore, the damage
should be assessed upon the footing that as a result of the acquisition
the rest of the land was cut off from any access to the high road.
In support of this argument he cited two cases, viz., The Queen v.
Brown ! and Cowper Essex v. Acton Loan Board? In my opinion
neither of these cases help him. The decision of The Queen v.

Brown ! turned upon the fact that the result of the acquisition .

was to sever the rest of the land from all access to a highway, and
that the fact the Justices had the power to order accommodation
works should not make any difference as to the principle upon
which the damage caused by the severance should be assessed.
The facts of the present case are different. In the view I take
both of the facts and the law, as I shall presently proceed to indicate,
the rest of the land has not been deprived of access to the public
highway at the point of time with reference to which the damage
should be assessed.

Tn regard to the other case, the reasons why it is not applicable
to the present case axe given in the case of The Collector of Dinagepore

1(186?)L. R. 2 Q. B. 630. 1(1889) 14 A. C. 153.
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v. Gérja Nath Roy? in which it has been fully considered. In the
oase of The Collector of Dinagepore v. Girja Nath Roy?! the inter-
pretation of a clause of section 23 of the Indian Land Acquisition
Act (1 of 1889) was comsidered. The language of that clause is
identical with the language of section “ 21, thirdly,” of our Ordi-
nance. It wasthereheld that the word *‘ acquisition” must be taken
to mean, not only the actual taking of the land, but also the purpose
for which the land is taken. The reasoning for that holding is
entirely a.pplica.ble to the interpretation of our Ordinance. Our
Ordinance requires the Government Agent to take into consideration
the matters mentioned in section 21 in determining the amount of
compensation. If he is not to take into consideration the purpose
for which the land is acquired, it is difficult to see how lLe is to deter-
mine the amount of compensation with reference to many of the
matters which he is bound to consider under that seetion. The
words “ the damage sustained at the time of awarding compensation”’
should not be construed as meaning the damage actually suffered
at that point of time without reference to the continuing damage
caused by the acquisition. The ‘‘ injurious affecting” must be
estimated with reference to the date of the awarding of compensa-
tion, and according to the purpose for which the land is proslaimed
to be required.

The measure of the tnjuria will differ as the purpose. If the
notification be that the land is required for a sewage depdt, the
damage would necessarily be greater than where it is notified that
the land is being acquired for some other less objectionable purpose,
such as the deviation of a road. Moreover, the evidence in this
case is that, not only the Government appraisers, but even the
defendant company, were aware at the time negotiations were
proceeding for the determination of the compensation that the
land was required for the deviation of the then existing high road.
The precise location and elevation of the new road just as they are
at the present day after the completion of the work were shown to
the agent of the defendant company from the plans and drawings
for the new road. The defendant company as well as the Govern-
ment appraisers assessed the damage to the rest of the land upon
the assumption that the new road would be according to those plans
and drawings. The Judge and the assessors visited the scene before
making their award. - By that date the new road had been actually
constructed. They were, therefore, in a position to see for them-
selves to what extent access to the road had been, in fact, impeded
with regard to the rest of the land. It is while in possession of
this knowledge they assessed the damage. No argument which
was urged has convinced me of any reason for not accepting
their assessment of the damages. I would, therefore, accept that
assgssment, ’

+ (1897) 25 Cal. 346.
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" In regard to the order as t&—c&h’sﬁs, I do not think that the Court

should have ordered the defendant company to pay the plaintiff’s
costs. Seotion 30 (2) of the Ordinance direots that when ihe
amount awarded exceeds the amount tendered by the Government
Agent, the costs shall orgdiftafily be paid by the Government Agent,
unless the Court shall be of opinion that the claim of the psrson
who has contested the award was so extravagant that some de-
duotion from his costs should be made, or that he should pay a
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part of the Government Agent’s costs. In the lower Court the

defendant company was awarded 25 per cent. more than the
Government Agent had offered for the land, but, on the other hand,
the defendant company made an extravagant olaim. In the
circumstances, I think the more equitable order would be to direct
that the defendant company should pay half tha costs of the plain.
tiff in the lower Court, and also the whole of the plaintifi’s costs
in this Court. The award appealed from is to be amended in terms

of this judgment.

Dre Sampavo J.—I agree.
Varied.



