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1937 Present: Soertsz J. 

S U M A N G A L A THERO v. P I Y A T I S S A THERO. 

749—P. C. Galle, 15,437. 

Appeal—Order of discharge—Final order—When order of acquittal should be 
made—Sanction of Attorney-General—Time limit—Criminal Procedure 
Code, ss. 190, 191 and 338. 
Where a Police Magistrate discharges an accused before the complain

ant has led all his evidence, the order is one of discharge under section 191 
of the Criminal Procedure Code and is appealable without the sanction of 
the Attorney-General. 

A Police Magistrate has no power to enter an order of acquittal under 
section 190 of the Criminal Procedure Code before the conclusion of the 
case for prosecution. 

Gabriel v. Soysa (31 N. L. R. 314) not followed. 
Where an appeal for which the sanction of the Attorney-General is 

unnecessary is lodged with such sanction the appeal would be out of time, 
if it is not filed within the period of ten days. 

Police Sergeant Banda v. Dalpadadu (1 C. L. W. 2) followed. 

P P E A L from an. order of the Pol ice Magistrate of Gal le . 

D e c e m b e r 2 1 , 1 9 3 7 . SOERTSZ J . — 

A prel iminary object ion w a s taken to this appeal on the ground that it 
is out of t ime. It is out of t ime if an appeal lay w i t h o u t the sanct ion of 
the Attorney-General . It is contended that the order m a d e b y t h e 
Magistrate in this case is not an order of acquittal under sect ion 1 9 0 of 
t h e Criminal Procedure Code but a final order under sec t ion 1 9 1 , and, 
therefore, appealable under sect ion 3 3 8 of the Criminal Procedure Code, 
w i t h o u t the sanct ion of the Attorney-General . I agree that t h e order m u s t 
be regarded as one m a d e under sect ion 1 9 1 of the^ Code a l though t h e 
Magistrate uses the w o r d " acqui t" . In m y v i e w , the w o r d s of sect ion 1 9 0 
of the Criminal Procedure Code are v e r y clear. T h e y do not enab le m e to 
take the v i e w taken by Garvin J . in the case of Gabriel v. Soysa1 that it is 
open to the Magistrate to acquit a n accused under sect ion 1 9 0 at a n y 
s tage of the proceedings. T h e w o r d s of the sect ion are : " if t h e Magi s 
trate after taking the e v i d e n c e for the prosecut ion and de fence and s u c h 
further ev idence (if a n y ) , as h e m a y of h i s o w n m o t i o n cause to b e produced, 
finds the accused not gui l ty , h e shal l f or thwi th record a verdic t of 
acqui t ta l" . These w o r d s postulate that the end of the case for the 
prosecut ion is the earl iest s tage at w h i c h a n order of acquittal m a y b e 
entered. I do agree w i t h the opinion expressed b y Garv in J . that these 
w o r d s w e r e not in tended to place the Court under a d u t y to record t h e 
e v i d e n c e offered b y the defence before enter ing a n order (of an acquittal), 
if h e d i sbe l ieve the ev idence for the prosecut ion or "if that e v i d e n c e fa i l s 
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to establish the charge against the accused. Obvious ly the words 
" ev idence l o r t h e d e f e n c e " in section 190 apply to those 
cases in w h i c h the Court cal ls upon the accused for h i s defence. But the 
Magistrate cannot enter an order of acquittal before the conclusion of the 
case for the prosecution. This does not result, however , as Garvin J. 
thought it did " i n depriving the Magistrate of the power to control the 
course of the tr ial", for the Magistrate is ent i t led to discharge the accused 
at any stage of the case. But he cannot acquit at any stage of the case. 
H e m u s t hear the ev idence for the prosecution before h e can do that. 
S e e Keshri v. Muhamed Baksh'. If therefore, the Magistrate puts an end 
t o the proceedings before the complainant had led all his ev idence , the 
order by w h i c h h e does so is an order of discharge and no more. Sect ion 3 
of the Criminal Procedure Code defines " d i s c h a r g e " for the purpose of 
the Code, as mean ing the discontinuance of criminal proceedings against 
a n accused, but does not include an acquittal . 

A n order of discharge made under sect ion 191 of the Criminal Procedure 
Code is a final order. If authority is required for this proposition I wou ld 
refer to the case reported at page 116 of the 7th v o l u m e of the N e w L a w 
Report. Be ing a final order a right of appeal from it l ies under section 
338 w i thout the sanction of the Attorney-General . Such an appeal must 
be preferred w i t h i n ten days of the order. In this instance the order w a s 
m a d e on J u l y 2. The appeal w a s lodged o n Ju ly 19. It is therefore out 
of t ime. 

The fact that the appeal has been sanctioned by t h e Attorney-General 
does not m a k e the longer period a l lowed in appeals b y or at the instance 
of the Attorney-General , avai lable to the appellant because a sanction 
that is not necessary cannot regularize an appeal that is out of t ime. S e e 
Police Sergeant Banda v. Dalpadadu'. 

I, therefore, sustain the pre l iminary objection and reject the appeal, 
but I am clearly of opinion that the Magistrate should not h a v e discon
t inued proceedings in this case at the s tage at wh ich he did. His order 
w a s not an order made under sect ion 190 because at that stage h e could 
not act under that section. The order is, as I h a v e observed, to be 
regarded a s one under sect ion 191 and such an order w i l l not support a 
p lea of autrefois acquit. A n order under section 191, in a case l ike the 
present , appears to be dubious advantage to an accused person. If the 
Magistrate had heard all the complainant's ev idence and then made his 
order, there w o u l d h a v e b e e n an end of the matter satisfactorily to all 
parties. These short cuts w h i c h some Magistrates appear to be so 
enamoured of invariably result in an expenditure , or perhaps. I should say, 
in a w a s t e of m o r e t i m e than w o u l d h a v e b e e n required for a proper treat
m e n t of the case b y the Magistrate. A s the Chief Just ice has had occasibn 
t o point out recent ly in several cases, th is kind of shirking—for it is nothing 
less—of their dut ies by Magistrates result in a great deal of the more 
va luab le t i m e of Appea l Courts be ing unp'rofitably consumed. Sect ion 191 
appears to b e meant to apply in cases in w h i c h it i s obvious that an offence 
h a s not been commit ted or w h e r e a previous prosecution has ended in an 
acquittal or in some such clear case. I n the present case, the Magistrate 
m a d e an order acquitt ing the accused because it w a s conceded that the 
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accused w h o is a Buddhis t m o n k has a r ight as s u c h to res ide in t h i s 
t emple . T h e Magis trate h o l d s that for that reason t h e accused's e n t r y 
cannot a m o u n t to criminal trespass . B u t that is to over look the fact 
t h a t a person w h o has a l imi ted r ight m a y mala fide e x c e e d that r ight a n d 
enter upon premises in such a m a n n e r as to m a k e h i s e n t r y a m o u n t to a 
criminal trespass. I t m u s t be c l ear ly understood that I a m not s a y i n g 
that that i s the case here . A l l I a m say ing is that there is a case for 
inves t igat ion . 

T h e appellant's fa i lure to appeal in t i m e w a s due to the fact that t h e 
order of the Magi s tra te w a s construed l i teral ly as an order of acquittal . 
T h e Magistrate h imse l f used the w o r d acquit . 

T h e case Gabrie l v. Soysa, to w h i c h I h a v e referred, supports the v i e w 
appe l lant took. J, therefore, dea l w i t h th i s case in revis ion, s e t as ide 
t h e OTder of the Magis trate , and send the case back for trial. 

S e n t back. 


