
Appuhamy e. Mendis 303
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R. M. APPUHAMY, Appellant-, and B. D. MEXDLS, Respondent 

S . C . 19 S—C . R . B ad ulI a-Jlaid urn ulla, 3 ,2 3 0

Public Servants [Liabilitics) Ordinance {Cap. SS)—Section 2 (!)  {a)—Protection 
of Ordinance not available against actions based on unjustified enrichment 
or for  recovery o f  money paid on a consideration which has failed.

By nn informal writing llio defendant, who wns a public servant, had agreed 
to transfer certain immovable property- to tho plaint iff. Tho document 
contained an acknowledgment o f the receipt o f a sum o f jRs. 250 “  as advance 
this day on flint account ” , When tho defendant subsequently failed to 
transfer the property as agreed upon; tho plaintiff instituted tho present action 
for tho recovery o f  tho sum o f Rs. 250 paid in advance.

field, that tho action did not fall within tho class o f  actions described in' 
section 2 (1) (a) o f  tho Public Servants (Liabilities) Ordinance.
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A■O.PPEAL from a judgment of the Court of Requests, Badulla- 
HaldumuIIa.

T .  B .  D issa n a yn h e, for the execution-purchaser appellant.

G . P .  J .  K u ru h ila sa riya , with E .  L . P .  M e n d is , for the defendant 
respondent.

Cur. adv. vull.

December 21, 1956. T. S. F e r n a n d o , J . —

In execution of a decree entered against the defendant-respondent 
ordering him to pa}' to the plaintiff a sum of Rs. 250 a land belonging to 
the defendant was seized and pub up for sale by the Fiscal, and at the 
sale it eras purchased by the present appellant. The defendant applied 
to court to set aside the sale on the ground (i) of certain irregularities 
alleged by him in the conduct of the sale and (ii) that he was a public 
servant entitled to plead in this case the protection of the Public Servants 
(Liabilities) Ordinance (Cap. SS). The issues in regard to the alleged 
irregularities have not been answered by the learned Commissioner 
of Requests as he treated another issue (issue 9) as to whether the cause 
of action upon which the defendant was sued was barred by the provi
sions of section 2 of the Public Servants (Liabilities) Ordinance as a 
preliminary issue an answer to which in favour of the defendant was 
conclusive in the case.

The Commissioner has foimd that (i) the defendant was a public 
servant who came within the class of public servants entitled to plead 
the Ordinance, and (ii) it is open to the defendant to plead the benefit 
of tho Ordinance at the stage of execution notwitlistanding that judg
ment has been entered against him, and learned counsel for the appellant 
does not canvass these findings. He has however strenuously contended 
that these findings are of no avail to the defendant in this case as the 
latter must show further that- the action upon which he has been sued 
is an action of the kind described in section 2 (1) of the Ordinance. Both 
counsel before me were agreed that the action filed against the defendant- 
does not come within the class of actions described in section 2 (1) {b) 
or 2 (1) (c). The present appeal therefore hinges upon the question 
whether it is an action u p on  a n y  promise, express or im plied, to re-pay 
m o n ey  p a id  or advanced to h im  and thus falling within the class of actions 
described in section 2 (1) («).

It is therefore necessary to consider the- real nature of the action in 
which the defendant was sued by the plaintiff. By an informal writing 
PI the defendant had agreed to transfer to the plaintiff certain premises 
situated at B&ndarawc-la on the plaintiff paying to him a sum of Rs. 4,250 
before a date specified in the writing. PI further contained an acknow
ledgment of the receipt of a sum of Rs. 250 as advance this day on 
that account ” . The plaintiff alleged in his plaint that the defendant 
had failed to transfer the property as agreed upon and had failed and
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neglected to pay back the sum of Its. 250 paid as advance. Ho therefore 
claimed that a cause of action had arisen to him to sue the defendant 
for tho recovery of the said sum of Es. 250. The writing PI not being 
notarially attested could not have been sued upon in respect of tho promise 
to transfer tho immovable property, but was available as evidence of 
the receipt by the defendant of Rs. 250 which sum was no doubt paid 
by way of earnest money. Indeed, the receipt of this sum was admitted 
b y  th o  defendant in his answer. On the day fixed for trial judgment 
was entered against tho defendant in terms cf section S23 (2) of tho 
Civil Procedure Code on default of his appearance, and I shall therefore 
proceed to consider tho question now before me on the assumption 
that the assertion in the plaint that it was the defendant who failed 
to carry out the terms of the agreement embodied in PI by transferring 
tho property is established. As it was the defendant who failed to 
complete the transaction of the sale of the property, the plaintiff became 
entitled in law to a refund of the money advanced by him on the informal 
agreement. This was a case where the action for recovery of the money 
lay either on tho basis of an unjust ified enrichment of the defendant 
or on the principle that money paid on a consideration which has failed 
may be recovered as 11101103- had and received.

If the real nature of tho action be as stated b}* me above, can it be 
said that it fell within the class of actions described in section 2  (1) («) 
of the Ordinance ? Learned Counsel for the defendant conceded what 
is, no doubt, obvious that the action was not based upon aiy express 
promise, but he argued that, there was an implied promise by the 
defendant to rcpa3r the sum of Rs. 250 paid to him b}r the plaintiff as 
an advance on the consideration which had been agreed upon at Rs. 1,250.
I am of opinion that the actions described in section 2  (1) («) are princi
pally actions for the recover}* of sums paid out as loans or on transact ions 
in the nature of Joans and that they do not in the context embrace actions 
based on the quasi-eontractual obligations referred to by me in tho 
paragraph above.

As Dalton J. said in Sam ara-siaulcm v. P e r e m l, t h e  limits within which 
public servants arc protected are very carefully prescribed by the 
Ordinance ” , and Courts should be watchful to grant the protection 
of the Ordinance only in respect of actions which fall strictly within 
the terms of section 2 .

I am of opinion that the answer to issue 9 should have been that tho 
cause of action sued upon in this case did not Tall within tho exempted 
classes specified in section 2 (1) (a) of the Ordinance. I would therefore 
set aside the order made b}* the learned Commissioner on Sth December 
1955 and remit tho case to the Court of Requests for the inquiry to be 
continued on the other issues that were framed. Tho appellant will be 
entitled to the costs of this appeal and of the proceedings so far held in 
the Court of Requests on the application to set aside the sale.

1 {1530) 31 2s. L. J?. at 203.
' A p p e a l allowed.


