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E lection P etition Appeal No. 3 of 1970 

Election Petition N o .£ o f  1 9 /0 — Ratnapum (Electoral District No. 139)

Parliamentary election— Disqualification for being elected as a Member of Parliament—  
Ceylon (Constitution) Order in Council (Cap. 170), s. 13 (3) ( / ) — Meaning of the 
words “ completed the serving of a sentence of imprisonment for a term of three 
months ”— Legal effect of a partied remission, of sentence under the Prison Pules 
— Effect of commutation, by the Governor-General, of a part or whole of a 
sentence of imprisonment im/tosed by a Court— Criminal Procedure Code, 
ss. 32S (1), 32S {■!), 320— Effect of a free pardon— Letters Patent {Cap. 33S), 
Article 10-— Interpretation of a statute— Whether the “ parliamentary history" 
of the statute, may be considered.

Ry section 13(3) ( / )  o f (lie Ceylon (Constitution) Order in Council, 191C 
(Cap. 379)—

“ A person shall be disqualified for being elected . . .  as a Member of tho 
lfouso of Representatives . . . if be is serving or bas, during the period of 
seven years immediately preceding, completed the serving o f  a sentence of 
imprisonment (by whatever name called) for a term of three months or 
longer imposed by any court . . . for an punishable with imprison­
ment for a term exceeding twelve months or is under sentence o f death 
imposed by any such court, or is serving, or has during the period of seven 
years immediately preceding, completed the serving o f a sontenco of 
imprisonment for a term of three months or longer awarded in lieu of 
execution o f any .such sentence :

Provided that, if any person disqualified under this paragraph is granted 1 
a freo pardon, such disqualification shall cease from tho dato on which tho l 
pardon is granted.”

Tho appellant was convicted of an offence punishable with imprisonment for 
a term exceeding twelve months, and was sentenced to imprisonment for a term 
of three months. After his conviction had been affirmed by the Supremo 
Court in appeal, be was committed to prison on 2nd March 19GS, and was 
released after a day on his entering into a bond pending an appeal to tho Privy 
Council. Ho was again admitted to prison on 30th April 19GS after leavo to 
appeal against the conviction was refused by ihc Privy Council. He remained 
in prison until I3(h July 190S on which date ho was discharged from prison 
having earned a remission under the Prison Rules. In tho result, ho was 
actually imprisoned, not for the term of three months specified in the sentenco 
imposed on him by n court, but only for a period of 70 days.

Held by F e e n a x d o , C.J. and A lles , J. (S il v a , S.P.J., dissenting), that, 
inasmuch ns there was only a partial remission under tho Prison Rules of tho 
last part of tho term of 3 months’ imprisonment, the appellant, although ho was 
actually imprisoned only for a period of 70 days, completed tho serving o f a 
sontenco of three months’ imprisonment within tho meaningofsection 13 (3) ( / )  
of tho Constitution. Accordingly, ho was disqualified for election as a Member 
of Parliament during the period of 7 years after liis release from prison.
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In interpreting Section 13 (3) ( / )  or the Ooimtitntion reference may be nindo 
to tho background history o f Section U (1) ( / )  o f the former Stato Council 
Order in Council.

jr. X. 0. KKKXAXDO, V J . — EWunb, >■. ]\ ij,.s,,ndrni

E l e c t i o n  P e t it io n  A p p e a l N o . 3 o f  1070— lta tn a p u r a  (E le c to r a l  
D is t r ic t  N o . 139).

C. Thiagnlingam, Q.C., w ith  Maureen Sourimtne. Prins Giumsckcra, 
Peter Jaymekera anti Pranilha tie Aim's, fo r  th o  r e sp o n d e n t-a p p e lla n t.

li. 7?. Nalliah, w ith  U. A. S. Perera an ti 1'. Shan mugunalhan, f o r  th o  
p ot i t io n cr -ro sp o n d o n t.

Cur. iuh\ vu ll.

J u n o  10, 1971. I I . X .  G . lT;uN.-\Ni.n>, O .J .—

T h e  ap p e lla n t in  th is  ca se  w as c o n v ic t e d  o f  an  n llen ro  p u n ish a b le  w ith  
im p rison m en t fo r  a  te rm  h u m or th a n  12 m o n th s , a n d  w a s s e n te n c e d  
to  im p rison m en t fo r  a  term  o f  th ree  m o n th s . A fte r  Ins c o n v ic t io n  h a d  
been  a ffirm ed  b y  th o S u p rem e  C o u rt  in a p p e a l, a n d  a fte r  le a v e  to  a p p e a l 
a g a in s t  th a t  c o n v ic t io n  w as r e fu s e d  h v th e  f ’r iv v  C ou n cil, h o  w as a d m it t e d

O  1 *

to  P r is o n  o n  30th  A p r il lOtiS ; a n d  re m a in e d  in P r iso n  u n til 1 3 th  J u ly  
J90S o n  w h ich  d a te  lie  w a s d is ch a r g e d  from  P rison  h a v in g  e a r n e d  a 
rem ission . In  th e  resu lt, h o  w as a c tu a l ly  im p rison ed , n o t fo r  th e  te rm  o f  
th ree  m o n th s  sp ecified  in  th o  s e n te n c e  im p osed  o n  h im , hut o n ly  f o r  a 
p e r io d  o f  7G d a ys .

Tho question -which arises in this appeal is whether the appellant was 
during the period of 7 voars following the dale of his discharge from 
Prison, disqualified for election as a .Aleml or of Parliament. The learned 
trial Judge hold that ho was so disqualified. The disqualilieation midei- 
consideration is imposed in paragraph (f) of sun-sect ion (3) of section 13 
of (ho Constitution, and (ho first two grounds of disqualilieat ion 
contemplated in that ];aragraph aro the following :—

” A  p erson  shall be  d is q u a lif ie d  fo r  be ing  e l e c t e d ........................ a s  a
.M em ber o f  th o  H o u se  o f  r e p r e s e n t a t iv e s —

I f  h o is se rv in g  a  scu t c i n e  o f  im p rison m en t fo r  a  te rm  o f  th re e
m o n th s  o r  lon g er  im j o .-cd  b y  a n y  C o u r t ............................................f o r  a n
o ffe n ce  p u n ish a b le  w ith  im p rison m en t fo r  a  term  e x c e e d in g  t w o lv e  
m o n th s—

O r i f  he has, d u rin g  th o  j o r fod  <■!' seven  y ears im m ed ia te ly  p re ce d in g ', 
co m p le te d  th e  se rv in g  o f  a  s c n le iu c  o f  im p rison m en t fo r  a  te rm  o f  
( lu c e  m on th s  o r  lo n g e r  im p o se d  by  an y  C o u r t ..................................f o r  an



o ffe n c e  p u n ish a b le  w ith  im p riso n m e n t f o r  .a term  e x ce e d in g  t w e lv e  
m o n t h s .”
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* * *  *

“ P r o v id e d  th a t , i f  a n y  p e rso n  d is q u a lifie d  u n d er  th is  p a r a g r a p h  is 
g ra n te d  a  free  p a rd o n , su ch  d isq u a lifica tio n  shall cease  fro m  t h e  d a le  
nn whic-h I h o  p a rd o n  is g r a n t e d .”

T h e  e ffe ct  o f  th e  g ro u n d  o f  d is q u a lif ica tio n  se co n d ly  m e n t io n e d  a b o v e  
u a s  co n s id e re d  in th e  case  o f  Sawmwccera- v. Jayciamlemi-l. I n  th a t  
ca so  a  p e rso n  h a d  b een  se n te n ce d  to  im p r iso n m e n t fo r  a  p o r io d  o f  o n e  
y e a r , b u t  b y  re a so n  o f  a  rem ission  o f  s e n te n ce  h e Mas re leased  a f t e r  h e  
h a d  b e e n  in  p r iso n  fo r  a  p e r io d  o f  3 m o n th s  a n d  a  feu- m o r o  d a y s , a n d  t lie  
q u e s t io n  w h ich  a rose  fo r  d e te rm in a tio n  M as n lie th e r  lie  h a d  “  c o m p le t e d  
th e  se rv in g  o f  a  se n te n ce  o f  im p riso n m e n t im p o se d  b y  th o  C o u r t  ” . 
S a n so n i C .J . a n d  T a m b ia h  J . r o jo c t c d  th o  c o n te n t io n ' th a t  a  p e r s o n  
c a n n o t  b o  sa id  to  h a v e  c o m p le te d  th o  se rv in g  o f  th e  scn te n co  im p o s e d  
u n less  h e Mas im p riso n e d  fo r  e v e ry  sing le  d a } ' o f  th o  term  sp e c ifie d  in  th o  
se n te n ce . S a n son i C .J . e x p ressed  h is o p in io n  as fo llo w s  :—

“  A ll  that tho Morels mean is that the prisoner should have finished 
serving tho sentence in tho sonso that there should be nothing left for 
him to do in the matter o f serving it. H o  obviously cannot insist on 
remaining in prison if tho lau- roquiros that he be released. Tho 
serving o f the scntenco has, then, in every respect- been completed. J f  
one Mere to adopt tho other view thorc Mould be feu" cases whore a 
prisoner could bo said to liavo completed serving his sentence of. 
imprisonment, because in tho great majority o f cases there Mould bo 
remissions by operation o f  Ian-, viz., by reason o f good conduct. The 
M'ords used are not ‘ served ovory day o f  tho term o f tho sentence 
o f imprisonment ’ or similar M'ords ; but if the argument for tho 
appellant is to be accepted that is how the provision should havo been 
drafted.”

T a m b ia h  J .  in  h o ld in g  th a t  th o  term  o f  im p riso n m e n t p a ssed  b y  th e  • 
C o u r t  h a d  been  c o m p le te d  sa id  th a t  “ a  p e rso n  c o m p le te d  th e  s e r v ice  o f  
h is  se n te n ce  in  p r iso n  i f  h e  has se rv e d  p a r t  o f  it  a n d  h a d  b een  re lea sed  b y  
a  c o m p e te n t  a u th o r ity  b y  o p e r a t io n  o f  Ian- ” . S irim an e J .  in  a  d is se n tin g  
ju d g m e n t  w as o f  o p in io n  th a t  a  p erson  w h o  is se n te n ce d  to  a  p e r io d  o f  
im p r iso n m e n t  “  m u s t  so rv e  th a t  p o r io d  o f  im p riso n m e n t b e fo re  h o  c a n  b o  
s a id  t o  h a v o  c o m p le te d  serv in g  th a t  sent on ce  ” . I n  h is  o p in io n  a 
re m is s io n  o f  p a r t  o f  a  sen ten ce  h as th o  resu lt th a t  a  p o rso n  o b t a in s  h is  
r c lo a se  fr o m  p r iso n  “ n o t  as  a resu lt o f  h a v in g  c o m p le te d  th e  s e r v in g  
o f  th o  scn te n co  o f  im p riso n m e n t, b u t  h a v in g  se rv e d  a  p a r t  o f  th a t  
se n te n c e  a n d  h a v in g  ea rn ed  a  rem ission  o f  th e  b a la n ce  -which h o  d o e s  n o t  
h a v o  t o  se r v e .”

1 (19GG) GO N . L. It. 241.
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W it h  m u c h  r e s p e c t  I  fin d  m y s e l f  in  a g re e m e n t w ith  th e  m a jo r it y  o f  th e  
B e n c h  w h ich  d e c id e d  th e  ca se  o f  Samaraweera v. Jaycwardena. T h o ro  is 
o n e  m a tte r  w h ic h  I  w o u ld  e m p h a s iz o  m o r e  s t r o n g ly  th a n  w a s d o n e  in  
th a t  case."

T h o  p r o v is o  t o  p a ra g r a p h  ( / )  s ta tes  th a t  i f  a  p e r so n  d isq u a lified  is 
g ra n te d  a  fr e e  p a rd o n , s u c h  d is q u a lifica tio n  sh all ce a se  fr o m  th o  d a te  o n  
w h ich  th e  p a r d o n  is g ra n te d . B u t  th oro  is n o  re fe re n ce  in. th o  p r o v is o  t o  
casos o f  r e m iss io n  o f  se n te n ce , d e s p ite  th e  fa c t  th a t  i t  is w e ll k n o w n  th a t  
rem ission s a re  v e r y  c o m m o n ly  ea rn ed . I f  th o  a r g u m e n t  b e  c o r r e c t  
th a t  a  p e r so n  w h o  serv es  o n ly  a  re m it te d  sentence does nob c o m p le te  
th e  s e r v ice  o f  th o  se n te n ce  im p o se d  b y  th e  Court-, th e n  in e f fe c t  th e  
d isq u a lifica tio n  w ill cea se  a u to m a t ica lly  o n  th e  d a to  o f  re lease  u p o n  a  
rem iss ion .. I f  th a t  b o  so , w o  w o u ld  h a v e  th o  su rp ris in g  resu lt th a t  a  
m ere  re m iss io n  w o u ld  h a v e  th e  id e n tica l effect- w h ich  th e  L eg is la tu re  
th o u g h t f it  to  a t ta c li  e x p re s s ly  t o  a  fr e e  p a rd o n .

T h e  P r e ro g a t iv e  p o w e r  o f  p a rd o n  is d e c la re d  in  A f t ic l o  10 o f  th o  L e tte rs  
P a te n t  (C a p . 3S 8), u n d e r  w h ic h  th e  G o v e rn o r -G e n e ra l m a y  g ra n t  to  a  
c o n v ic te d  o ffe n d e r , "  a  p a rd o n , either free or subject to lawful conditions 
N o w  th o  P r o v is o  t o  s. 13 ( 3 ) ( / )  o f  th o  C o n st itu tio n  is r e s tr ic te d  in  te rm s 
o n ly  to  a  free pardon ; s o  th a t  a  c o n d it io n a l p a r d o n , e v e n  th o u g h  it  h a s  
th e  e ffe ct  o f  te rm in a tin g  a  p e r io d  o f  im p riso n m e n t, d o e s  n o t  u n d er  th o  
P ro v is o  re lie v o  a  p e rso n  o f  th o  d isq u a lifica tio n  c o n t a in e d in  p a ra g ra p h  ( / ) .  
But- w o  are  in v ite d  in  th is  a p p e a l t o  h o ld  th a t  th e  e a rn in g  b y  th o  a p p e lla n t 
u n d er P r iso n  R u le s  o f  a  rem iss ion  o f  a  fo  w  d a y s  o f  t h o te rm  o f  h is sen ten ce  
co n fe rre d  o n  h im  a n  a d v a n ta g e  w h ich  th o  P r o v is o  d o e s  not- a t ta ch  e v e n  

t o  th o  g ra n t o f  a  co n d it io n a l p a rd o n  b y  th o  G o v e rn o r -G cn o ra l in  th o  

ex erc iso  o f  p re ro g a t iv e  p o w e r .

C on sid era tion  o f  th e  ex p re ss  e n a ctm e n t in  th o  P r o v is o  to  p a ra g ra p h  ( / )  

s t ro n g ly  n e g a tiv e s  a n y  in te n tio n  th a t  th o  rem iss ion  ea rn ed  in  th is  case  

sh ou ld  h a v o  th o  e ffe c t  w h ich  is c la im e d  b y  C ou n sel f o r  th o  ap p e lla n t.

T h o  co rrectn ess  o f  th e  v io w  ex p ressed  b y  S a n son i C. J .  a n d  T a m b ia h  J .  
th a t  a  p e rso n , w h o  is re leased  u p o n  a  rem ission  o f  p a rt  o f  a  sen ten ce  o f  
im prisonm ent-, n ev erth e less  “  c o m p le te s  th o  se rv in g  o f  th e  se n te n ce  ”  is 
b orn o  o u t  b y  o b s e rv a t io n s  m a d e  b y  th o  S u p re m e  C o u rt  o f  In d ia  in  Surat 
Chandra v. Khagendranalh1 as t o  th o  lega l e ffe c t  o f  a  rem ission  in  In d ia n  
a n d  E n g lish  la w  :—

" A n  o r d e r  o f  remission d o c s  n o t  w ip e  o u t  th e  o ffe n ce , it a ls o  d o e s  
n o t  w ip e  o u t  th e .c o n v ic t io n .”

"  A n  o r d e r  o f  rem ission  th u s  d o c s  n o t  in  a n y  w a y  in ter fere  w ith  th o  
ord er  o f  th o  c o u r t ; i t  a ffe c ts  o n ly  th o  e x e cu t io n  o f  th o  se n te n ce  p a ssed  
b y  th e  co u r t  a n d  frees th e  c o n v ic te d  p e rso n  fro m  h is  l ia b ility  to  u n d e rg o

1 ( 10G1) A. I. It. Vol. IS (S. C. 334).
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th o  fu ll te rm  o f  im p rison m en t in flic te d  b y  th e  C ou rt, th ou g h  th e  o rd e r  
o f  c o n v ic t io n  a n d  sen ten ce  p a sse d  b y  th e  C o u r t  still stands as i t  w as. 
T h e  p o w e r  t o  g ra n t rem ission  is e x e c u t iv e  p o w e r  a n d  ca m io t  h a v e  th e  
e f fe c t  w h ich  th e  ord er  o f  an  a p p e lla te  o r  re v is io n a l c o u r t  w ou ld  h a v e  o f  
r e d u c in g  th o  sen ten ce  p a sse d  b y  th o  tria l c o u r t  a n d  su b stitu tin g  in  its  
p la c e  th o  r e d u co d  sen ten ce  a d ju d g e d  b y  th o  a p p e lla te  or ro v is io n a l 
c o u r t . ”

“  I n  la w  th o  ord er  o f  re m iss io n  m e re ly  m e a n s  th a t  th o  rest o f  th e  
s e n te n c e  n e e d  n o t  b e  u n d erg on e , le a v in g  th e  o r d e r  o f  c o n v ic t io n  b y  th o  
C o u r t  a n d  th e  sen tence p a sse d  b y  i t  u n t o u c h e d .”

S ir im a n e  J .  in  h is d issen tin g  ju d g m e n t  c ite d  a  s ta te m e n t o f  B o s e  J .  in 
an  e a r lie r  In d ia n  case th a t “  th e  e f fe c t  o f  a n  o r d e r  o f  rem ission  is t o  w ip e  
o u t  t h e  r e m it te d  p o rtio n  o f  th e  se n te n ce  a lto g e th e r  a n d  n o t  m e r e ly  to
su sp e n d  it s  o p e r a t io n ..................”  T h is  s ta te m e n t w a s con s id ered  in  th e
m o r o  r e c e n t  S u p rem e C ou rt d e c is io n  a n d  th o  fo llo w in g  c o m m e n t  w a s . 
m a d e  :—

”  T h a t  case  (th e  on e  d e c id e d  b y  B o s e  J .)  is n o  a u th o r ity  fo r  th o  v ie w  
t h a t  th e  o rd e r  o f  rem ission  a m o u n ts  to  ch a n g in g  th e  sen tence p a sse d  
b y  a  c o m p e te n t  co u r t  a n d  su b s t itu t in g  th e re fo r  th e  se n te n ce  o f  
im p r is o n m e n t  a lready  u n d e rg o n e  u p  to  th e  d a te  o f  release fo llo w in g  
th e  o r d e r  o f  rem ission .”

I t  m u s t  b e  n o te d  th a t th e  fa c ts  o f  th e  case  o f  Sctmaraiueera v. Jaya- 
icardena a re  d istin gu ish ab le  from .th o  p re se n t fa c ts . I n  th e  fo rm e r  case , 
th e  p e r s o n  con cern ed  h a d  in  fa c t  b e e n  in  p r is o n  fo r  a p e r io d  m uch  lo n g e r  
th a n  3 m o n th s . B o th  S an son i C .J . a n d  T a m b ia h  J .  n o te d  th o  a b s u r d ity  
w h ic h  m ig h t  resu lt from  a  c o n s tr u c t io n  th a t  a  p e rso n  w h o  is se n ten ced  to  
a lo n g  te r m  o f  im p rison m en t, a n d  w h o  is a c tu a lly  in  p rison  a lso  fo r  a  te n n  
lo n g e r  t h a n  3 m on th s, w ill n o t  b e  d isq u a lifie d  i f  h o  is u ltim a te ly  re lea sed  
o n  re m is s io n . S u ch  an  a b su rd ity  h o w e v e r  d o e s  n o t  arise in  th e p r e se n t  
ca se , f o r  h ere  th o  ap p e lla n t w as a c tu a l ly  in  p r iso n  f o r  a  p e r io d  o f  lo ss  th a n  
3 m o n th s .  C ounsel fo r  th e a p p e lla n t  in  th e  present case re lied  v e ry  
strongly on th is  d is tin ction , a rg u in g  th a t  e v e n  i f  th e  m a jo r ity  ju d g m e n ts  
in  Samaraiveera v. Jayewanlena a re  co r r e c t  o n  th e  fa c ts  o f  th a t  case , 

p a r a g r a p h  ( / )  has to  b e  d i f fe r e n t ^  co n s tr u e d  in  re la t io n  to  a  case in  w h ich  
b y  r e a so n  o f  a  rem ission  a  p e rso n  s e n te n c e d  to  im p rison m en t is a c tu a lh ' 

in  p r is o n  o n ly  fo r  a term  w h ich  is less th a n  3 m onths..

I n  th is  co n n e ct io n , m y  b r o th e r  S ilv a  su g g e s te d  d u ring  th e  a r g u m e n t  ■ 
th a t  th e  “  s t ig m a  ”  in co n se q u e n ce  o f  w h ich  th e  d isq u a lifica tion  w as 

in te n d e d  to  a t ta ch  has tw o  fe a tu re s  : first, th o  fa c t  "that a p e r s o n  is 
c o n v ic t e d  o f  a  g ra v o  o ffen ce , a n d  second, th a t  h e  is a c tu a lly  "  a  ja il b ird  ”  
fo r  m o r e  th a n  3 m on th s. W it h  re sp e c t , th e  la n g u a g e  o f  th e  se c t io n  d o e s  
n o t  r e v e a l th a t  th is secon d  fe a tu re  w a s  in  co n te m p la tio n . U n d o u b te d ly  

th o  f a c t  o f  a  co n v ic t io n  fo r  a  g ra v e  o f fe n ce  is o f  p r im e  im p orta n ce  a n d  is
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th o  first fe a tu r e  o f  th e  “ s t i g m a ” ; b u t  th e  s e c o n d  m a t t e r  ex p re ss ly  
m e n tio n e d  in  p a r a g r a p h  ( / )  is n o t  th e a ctu a l p e r io d  o f  d e t e n t io n  in  prison , 
b u t  the imposition by the Court o f a sentence o f  im p r is o n m e n t  f o r  a  term  o f  
3  m o n th s  o r  lo n g e r . T h e s e  are  c lea r ly  tw o  fe a tu r e s  o f  th o  “  st ig m a  
E v e n  i f  th ere  w a s  in  c o n te m p la t io n  th o  a d d it io n a l fe a tu r e , th a t  a  person  
m u st a c tu a lly  b e  in  p r is o n  fo r  a  term  o f  3 m o n th s , th is  c a n  o n ly  b e  im p lied  
i f  the la n g u a g e  o f  th e  p a ra g ra p h  so  perm its.

I  h a v e  se t o u t  e a r lie r  in  th is  ju d g m e n t  th e tw o  g r o u n d s  o f  d isq u a lifica tion  
firstly  m e n tio n e d  in  p a ra g ra p h  ( / ) .  O n  e x a m in a tio n  o f  th ese  t w o  g rou n d s, 
it  w ill b e  fo u n d  t h a t  t h e  p a ra gra p h  in  its  a p p lic a t io n  t o  a n y  c o n v ic te d  
p erson , c o n ta in s  r e a l ly  o n ly  o n e  g ro u n d  o f  d is q u a lif ic a t io n  o p e r a t iv e  a t  
d ifferen t s ta g es .

P a ra g ra p h  ( / )  f ir s t ly  e n a c ts  th a t  a p erson  is d is q u a lif ie d  i f  h e  is serv in g  
a  sen ten ce  o f  im p r is o n m e n t  fo r  a  term  o f  3 months or lo n g e r  im p o se d  b y  
a  C ou rt fo r  a n  o f fe n c e  p u n ish a b le  w ith  im p r iso n m e n t f o r  a  te r m  e x ce e d in g  
12 m o n th s . I t  is  r e a d ily  a p p a re n t th a t  a ll th e  w o rd s  a n d  p h ra ses  w h ich  
fo llo w  th o  w o r d  “  s e n te n c e  ”  a re  n ecessary  to  d e s c r ib e  th e  re q u is ite s  o f  a  
d isq u a lify in g  s e n te n c e . I t  is o b v io u s  th a t , to  b e  a  d is q u a lify in g  sen ten ce , 
a  son ten co  m u s t  b e  o n e —

o f  im p r iso n m e n t ,

fo r  a  t e r m  o f  3 m o n th s  o r  lon ger,

im p o s e d  b y  a  C ou rt,

f o r  a n  o f fe n c e  p u n ish a b le  w ith  im p r is o n m e n t  fo r  a  term  
e x c e e d in g  12 m on th s .
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C ou n sel f o r  th e  a p p e lla n t  w as c o m p e lle d  to  a g r e o  th a t  w hen  a  
d isq u a lify in g  s e n te n c e  is  im p osed , th e  first g r o u n d  o f  d isq u a lifica tio n  
op era tes  b e ca u se  a  p e r s o n  is serv in g  the imposed sentence, a n d  th a t  th e  
p o s s ib ility  o f  a  su b s e q u e n t  rem ission  d o e s  n o t  a f fe c t  th e  e x is te n c e  o f  th e 
d isq u a lifica tio n . C o u n se l h a d  a lso  to  agree  th a t  th o  c o r r e c t  g ra m m a tica l 
an ay ls is  o f  th o  la n g u a g e  o f  th o  first g ro u n d  o f  d is q u a lif ic a t io n  is th a t  th e  
2Jhrasc “  fo r  a  te rm  o f  3 m o n th s  o r  lon ger ”  h as g r a m m a t ic a l ly  to  be  read  
w ith  “  se n te n ce  ” , a n d  n o t  th a t  th is  p h ra se  is t o  b o  r e a d  w ith  th e  w ord s  
“  is s o rv in g  ” . T h u s  i t  is  c lear  th a t th u s far i t  is  n o t  p e rm is s ib le  to  read  
th o la n g u a g o  a s  b e in g  “  is  serv in g  fo r  a  term  o f  3  m o n th s  o r  lo n g e r  ” .

N ov erth o loss , C o u n se l co n te n d e d  th a t  tho la n g u a g o  m u st b o  read  in  
th a t v o r v  m a n n e r  w h e n 'w e  com o to  c o n s id e r  th e  s e c o n d  g ro u n d  o f  
d isq u a lifica tio n , n a m e ly  (as n o w  ita lic ized ) th a t  a  p e r s o n  '“ has completed 
the serving o f  a  s e n te n c e  o f  im p rison m en t for a term o f  3 months or longer 
im p osod  b y  a  C o u r t  ” . S u ch  a  read in g  w ill o f  c o u r s e  s u p p o r t  th e  a rg u m en t 
th a t  th o  7 -y e a r  d is q u a lif ic a t io n  a tta ch es  o n ly  t o  a  p e r s o n  w h o  h as a ctu a lly  
b een  in  p r iso n  f o r  m o r e  th a n  3 m on th s . B u t  s o  t o  r e a d  th o  la n g u a go  
w o u ld  b e  to  tra n sg re ss  ru les b o th  o f  G ra m m a r a n d  o f  L e g a l In te r p re ta t io n .



/

T h e re  is h ere  a  se n te n c e  w ith  a  s u b je c t  ( “  h o  ” ) , t w o  a lte r n a t iv o  v erb s  
(“  is  se rv in g  ” ) a n d  ( ' “ h as co m p le te d  th o  se rv in g  o f ” ), a n d  a n  o b je c t  
( “ a  s e n t e n c e " ) .  I f  th e n  th e  w ord s a n d  p h ra se s  w h ic h  fo l lo w  the 
w o rd  “  se n te n ce  ”  h a v e  been  u sed  mero\y to  d e s cr ib e  the requisites o f  th e  
se n te n ce  w h ich  a  p e rso n  is  serv in g , h o w  ca n  i t  b e  sa id  t h a t  th o se  v e r y  
w o rd s  a n d  p h ra se s  a re  u sed  to  d escribe  the period o f  th e  se n te n c e  w h ich  a 
p erson  h as se r v e d , a n d  n o t  th e  requ isites o f tho s e n te n c e  w h ic h  h e  has 
se rv ed  ?

I  a m  sa tis fied  f r o m  th e  language o f  p a ra g ra p h  ( / )  th a t  th o  7-your 
d isq u a lifica tio n  a t ta c h e s  to  a  person  w h o  has c o m p le t e d  th e  se rv in g  o f  a 
d is q u a lify in g  se n to n c e  imposed by the Court. S ir im a n e  J . h im s e l f  in  his 
d issen tin g  ju d g m e n t  s t a t e d  th e  d isq u a lifica tion  in  t h a t  fo r m . C on sid era ­
t io n  o f  th e  h is t o r y  o f  o u r  la w  o n  th is m a tte r  o f  d is q u a l if ic a t io n  con firm s 
th e  c o n s tr u c t io n  ju s t  s ta te d .

S o c tio n  0 (1 ) ( / )  o f  th e  S ta te  Coimc.il O rd er in  C o u n c il p r o v id e d  th a t  a 
p erson  is d is q u a lif ie d  fo r  e le c t io n  to  th e  S ta te  C o u n c il “  i f  lie  is se rv in g  a
sen ten ce  o f  p e n a l s e r v itu d e  o r  im p rison m en t im p o s e d  b y  a n y  C o u r t .............
fo r  a n  o ffe n ce  p u n ish a b le  w ith  h a rd  la b o u r  o r  r ig o r o u s  im p r is o n m e n t  fo r  
a  te rm  e x c e e d in g  12 m o n th s . U n d er  th a t  p r o v is io n  th o  d is q u a lifica tio n  
a t ta ch e d  o n ly  w h ile  a  p e rso n  " i s  serv ing  a  se n te n co  ” , a n d  th ere  w as n o  
d is q u a lifica tio n  d u r in g  a n y  p er iod  a fte r  release fr o m  p r iso n . B e fo r e  th e  
p resen t C o n s t itu t io n  w a s e n a c te d  the B o a rd  o f  M in iste rs  o f  th e  th e n  S ta te  
C ou n cil p r o p o s e d  w h a t  is  lu row n  as "  th e  M in is te r ’s  d r a f t  ”  o f  a  n ew  
C on st itu tio n , a n d  i t  w a s  in  se c tion  19 o f  th a t  d r a ft  th a t  a  p r o p o sa l w as 
m a d e  th a t  th e  d is q u a lif ic a t io n  sh ou ld  a t ta ch  u p o n  a  c o n v ic t io n  a n d  a 
sen ten ce  f o r  a  te r m  o f  im p rison m en t fo r  3  m o n th s  o r  lo n g e r , a n d  fo r  th e 
co n t in u a t io n  o f  th e  d isq u a lifica tion  fo r  a  te r m  o f  7  y e a r s  a fte r  th e 
te rm in a tio n  o f  th e  im p rison m en t. T h is  p r o p o s a l  w a s  a c c e p te d  in  
p a ra g ra p h  31S o f  th o  S o u lb u ry  R e p o r t , b u t  th e  C o m m is s io n e rs  th o u g h t  it  
p re fe ra b le  th a t  the form  o f  the d isq u a lifica tion  b o  th e  sa m e  as in  se c t io n  9 
o f  th e S ta te  C o u n c il O rd er  in C oun cil. T h is  e x p la in s  w h y , w h en  s. 13 (3)
( / )  o f  th e  C o n s t itu t io n  w a s d ra fted , th e  p ro p o sa l o f  th e  M in iste rs  fo r  tho 
s u b s e q u e n t 7 -y e a r  d isq u a lifica tio n  w as g iv e n  e f fe c t  b y  m ea n s  o f  an  
a m e n d m e n t o f  th e  la n g u a g e  e m p lo y e d  in  se c t io n  9 o f  th e  S ta te  C ou n cil 
O rd er  in  C o u n c il . T h e  d ra ftsm a n ’s o b je c t  th e r e fo re  w a s t o  ch a n g e  tho 
fo rm e r  la w  u n d e r  w h ich  a p orson  w as d isq u a lifie d  o n ly  w h ile  se rv in g  a 
“  d is q u a lify in g  se n te n c e  ” , a n d  to  p r o v id e  th a t  u n d e r  th e  ne.w  la w  su ch  a  
p o rso n  w ill a lso  b e  d isq u a lified  fo r  7 years a ft e r  th e  te r m in a t io n  o f  the 
im p r iso n m e n t. T h is  fu rth e r  d isq u a lifica tion  w a s  e x p re s se d  in  th o
la n g u a g e  “  a f t e r  h o  h a d  co m p le te d  th e  serv in g  o f  a  s e n t e n c e .......... .. -
C on sid erin g  th e  p u rp o s e s  fo r  w h ich  a n d  th e  o c c a s io n  o n  w h ich  th is  
la n g u a ge  w a s e m p lo y e d , it  seem s to  m o th a t  th o  in te n t io n  w a s m e re ly  to  
s ta te  th a t  a p e r so n  c o n v ic te d  o f  a  g ra v e  o ffe n ce  a n d  s e n te n c e d  t o  a  te rm  
o f  im p r iso n m e n t  f o r  3  m o n th s  o r  lon ger w ill b o  d is q u a lif ie d  w h ile  so rv in g  
th a t  so n te n co  a n d  w ill  c on tin u e  to  bo  d isq u a lifie d  fo r  7  j'e a rs  a fte r  h e  
ceases to  se rv e  t h a t  sen ten ce .
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T h u s 'th e  la n g u a g e  o f  th o  se c t io n  d o e s  n o t  in tr in s ic a lly  r e v e a l a n y - • 
in te n tio n  th a t  th e  a c tu a l p e r io d  sp e n t in  p r iso n  is  a  m a t t e r .r e le v a n t  
t o  th e  d is q u a l i f ic a t io n ; a n d  th e ' h is to r y  o f  th o  la w  r e la t in g  t o  th e  
d is q u a lif ica tio n  e s ta b lis h e s  o n ly  an  in te n t io n  t o  c o n t in u e  th o  
p e r io d  o f  d is q u a lif ic a t io n  b e y o n d  th e  p o in t  w h e n  a  p e rso n  is s e r v in g  a 
d is q u a lify in g  se n te n ce .

F o r  th ese  re a so n s  I  h o ld  th a t  a lth o u g h  th o  a p p e lla n t  w a s  a c tu a l ly  
im p riso n e d  o n ly  f o r  a  p e r io d  o f  76 d a y s , h e  c o m p le t e d  th e  s e r v in g  o f  th e  
sen ten ce  fo r  a  to r m  o f  3  m o n th s  im p osed  b y  th o  C o u r t , a n d  th a t  h o  w a s 
d isq u a lified  f o r  e le c t io n  as a  M em b er  o f  P a r lia m e n t d u r in g  th o  p e r io d  o f  
7 years a fte r  h is  re le a se  fr o m  p rison .

C ounsel f o r  th e  a p p e lla n t  con s id e re d  it  h arsh  a n d  u n re a so n a b le  th a t  
th e  a p p e lla n t  h a s  b e e n  u n se a te d  d esp ite  h is  h a v in g  b e e n  e le c te d  b y  a 
v e ry  la rg e  m a jo r i t y  o f  v o te s .  T h is  w a s o n e  g r o u n d  u p o n  w h ic h  C ou n se l 

u rg ed  th a t  p a ra g r a p h  ( / )  s h o u ld  b o  co n s tru e d  in  a  m a n n o r  fa v o u r a b le  t o  
th e  a p p e lla n t . I t  w ill  p e rh a p s  b e  h e lp fu l t o  n o te  in  th is  c o n n e c t io n  th a t  
u n d er  th e  In d ia n  L a w  (th e  R e p re se n ta tio n  o f  th e  P e o p le  A c t  1951 ), a  

d is q u a lify in g  se n te n c e  h a s a  s im ilar “  har^h ”  o p e r a t io n . S u c h  a  

sen ten ce  d isq u a lifie s  a  p e r so n  fo r  e le c t io n  to  th e  L e g is la tu re  f o r  5  y ea rs  
a fter  re lease  fr o m  p r is o n , d e s p ite  th e  fa c t  th a t  a  p a r t  o f  th e  se n te n ce  m a y  

b e  r e m itte d .

T h e  a p p e a l is  d ism isse d  w ith  costs .

P O S T  S C R I P T

I  h a v e  read , th e  d is se n tin g  ju d g m e n t  o f  m y  b r o th e r  S ilv a , a n d  I  sh a re  
th e  r e g re t  w h ic h  h e  e x p resses  a t  ou r  in a b ility  t o  r e a c h  a g re e m e n t o n  th e  
d ec is ion  o f  th is  a p p e a l.

M y  b r o th e r ’s  c o n c lu s io n s  a p p e a r  to  d e p e n d  m u c h  o h  his c o n s id e ra tio n  
o f  cases in  w h ic h  se n te n ce s  o f  d e a th  o r  o f  im p r iso n m e n t  are  commuted by 
the Governor-General. B u t  m y  ju d g m e n t d id  n o t  ta k o  su ch  eases in to  
co n s id era tion , b e c a u so  th e  arg u m en ts  o f  C ou n se l f o r  th e  a p p e lla n t  d id  
n o t  (a c c o rd in g  t o  m y  re co lle c t io n ) d e p e n d  o n  a  c o n s id e r a t io n  o f  su ch  
cases. S in co  s ile n ce  o n  m y  p a r t  as t o  th o  a p p lic a t io n  o f  p a ra g ra p h  ( / )  o f  
s . 1 3 (3 ) in  s u c h c a s e s o f  c o m m u ta t io n  m ig h t cau se  s o m o  m isu n d e rs ta n d in g  
as to  m y  o w n  v ie w s , I  th in k  i t  d es ira b le  t o  a d d  th is  p o s t -s c r ip t  t o  m y  
ju d g m e n t. I

I  h a v e  first t o  e m p h a s iz e  th a t  th e  so lo  q u e s t io n  w h ich  is  d e c id e d  b y  
m y  ju d g m e n t  is t h a t  th e  a p p e lla n t in  th e  in s ta n t ca se  c o m p le te d  th o  
serv in g  o f  th e  se n te n ce  o f  im p rison m en t fo r  a  te rm  o f  th re e  m o n th s  
im p osed  b y  a  C o u r t , d e s p ite  th e  fa c t  th a t  h e  w a s a c tu a l ly  re leased  fr o m  
prison , o n  a c c o u n t  o f  a  rem iss ion  earned under the Prison rules, a fte r  h e 
h a d  b e e n  im p r iso n e d  o n ly  fo r  76 d a ys .
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T h a t  b e in g  so , m y  ju d g m e n t  m u s t  n o t  in  a n y  fu tu re  case  b e  re b e d  o n  in 
s u p p o r t  o f  p r o p o s it io n s  w h ich  I  h a v e  n o t  s ta te d  o r  e v e n  con s id e re d . 
T h u s  :—

(1) M y  ju d g m e n t  d o c s  n o t  ex p ress  o r  im p ly  th e  o p in io n  th a t  a
person se n te n ce d  to  d e a th , b u t  w h o se  d ea th  se n te n ce  is  
c o m m u te d  b y  th e  G ov ern or -G en era l t o  o n e  o f  im p riso n m e n t, 
is se rv in g  o r  a t  s o m e  tim e  co m p le te s  th e  se rv in g  o f  th o  
d e a th  sen ten ce . M y  e y e s  a lon e  w o u ld  h a v e  a id e d  m e  to  a v e r t  
su ch  a  d isa ster  : b e ca u se  para grap h  ( / )  s ta tes  e x p re ss ly  th a t  
su ch  a  p e rso n  is n o t  se rv in g  th e  d e a th  sen ten ce , b u t  is 
se rv in g  th e  “  sen ten ce  o f  im p riso n m e n t a w a rd ed  in  lieu  o f  
e x e c u t io n  o f  th e  se n te n ce  ”  o f  d ea th .

(2 ) M y  ju d g m e n t  d o e s  n o t  su g g est in  a n y  w a y  th a t , i f  a  se n te n ce  f o r  a
te rm  o f  th ree  m o n th s  o r  lo n g e r  im p osed  o n  a  p erson  b y  a  C o u rt  
is c o m m u te d  b y  th e  G ov ern or -G en era l t o  a  term  s a y  o f  tw o  
m o n th s , th e  p e rso n  m u s t  b e  rega rd ed  as  h a v in g  c o m p le te d  th e  
se rv in g  o f  th e  se n te n ce  im p osed  b y  th e  C ou rt. Far fr o m  
ex p ressin g  a n y  su ch  o p in io n , I  h a v e  n o t  o n ce  in  m y  ju d g m e n t  
u sed  th e  w o rd  “  c o m m u te  ”  o r  th e w o rd  “  c o m m u ta t io n  ” , 
a n d  I  h a v e  n ow h ere  re fe rred  to  th e  ex e rc ise  o f  th e  p ow ers  o f  
th e  G ov ern or -G en era l t o  c o m m u te  sen ten ces.

In d e e d , h a y in g  n o w  g iv e n  so m e  co n s id e ra tio n  to  th e  co n se q u e n ce  o f  
th e  c o m m u ta t io n  b y  th e  G ov ern or -G en era l o f  an  orig ina l sen ten ce  o f  
im p riso n m e n t, 1 a m  m u ch  in c lin e d  to  th e  op in io n  th a t , in  th e  la n g u a ge  
ex p re sse d  in  p a ra g ra p h  ( / ) ,  th e  c o n v ic te d  p erson  th en  serves, n o t  th e  
se n te n ce  im p o se d  b y  th e  C ou rt, b u t  in stead  th e  sen ten ce  “  a w a rd ed  
(b y  th e  G o v e rn o r -G e n e ra l) in  lieu  o f  th e  e x e cu t io n  o f  su ch  (or ig in a l) 
sen ten ces  ” .

T h e  o p in io n s  w h ich  I  h a v e  ju s t  sta ted  d o  n o t  d e p e n d  o n  a n y  im p li­
c a tio n s  as t o  th e  in te n tio n  o f  th e  L eg is la tu re , b u t  in stea d  on  th e  ex p ress  
p r o v is io n s  o f  th e  paragraph ( / ) .  T h is  b ecom es  a p p a re n t w h en  p a ra grap h  ( / )  
is r e -p ro d u c e d  w ith  o n ly  th e  in sertion  o f  m ark s sh ow in g  th e  sep ara te  
c a s e s  o f  d isq u a lifica tio n  sta ted  in  th e  p a ra grap h  :—

“ ( f )  i f  h e /is  se rv in g  o r  has, d u rin g  th e  p e r io d  o f  sev en  y e a rs  
im m e d ia te ly  p reced in g , c o m p le te d  th e  serv in g  o f  a  sen ten ce  o f  im p r iso n ­
m e n t  (b y  w h a tev er  n a m e  ca lled ) fo r  a  term  o f  th ree  m o n th s  o r  lon g er  
im p o se d  b y  a n y  c o u r t  in  a n y  p a r t  o f  H e r  M a je s ty ’ s d o m in io n  o r  in  a n y  
te r r ito r y  u n d er  H er  M a je s ty ’s p r o te c t io n  or in a n y  te r r ito r y  in w h ich  
H e r  M a je s ty  h a s  fro m  tim e  to ' t im e  ju r isd ic t io n , fo r  an  o ffe n ce  p u n ish ­
a b le  w ith  im p riso n m e n t fo r  a  te rm  e x ce e d in g  tw e lv e  m o n th s , o r /is  
under sentence o f  d e a th  im p o se d  b y  a n y  su ch  c o u r t , o r /is  serv in g , o r  

h as d u r in g  th e  p er iod  o f  sev en  y ea rs  im m e d ia te ly  p reced in g , c o m p le te d  
th e  se rv in g  o f  a  sen ten ce  o f  im p r iso n m e n t fo r  a  te rm  o f  th re e  m o n th s  
o r  lo n g e r  a w a rd ed  in  b e u  o f  e x e c u t io n  o f  any such sentence. ”
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T h e  th ir d  case  o f  d isq u a lifica tio n  s ta te d  in  th e  para grap h  is th e  ca se  o f
a  p e r s o n  w h o  is serv in g  o r  h a s ................... c o m p le te d  the serv in g  o f  “ a
se n te n c e  o f  im p rison m en t fo r  a  te rm  o f  th ree  m on th s o r  lon g er  a w a rd e d  
in  lie u  o f  th e  e x e cu tio n  o f  any such sentence ” . I  h ave  little  o r  n o  d o u b t  
th a t  th e  w ord s  “  any such sentence ”  h e re  re fe r  ba ck , n o t  o n ly  t o  a  
se n te n c e  o f  d ea th , w hich  is m e n tio n e d  in  th e  secon d  ease, s ta ted  in  th e  
p a ra g r a p h , b u t  a lso  to  a n } ' se n te n ce  m e n tio n e d  in  th e first- case  s ta te d  in  
th e  p a ra g ra p h .

I t  is  o b v io u s  th a t , i f  a  s e n te n c e  o f  d e a th  is co m m u te d  to  o n e  o f  
im p r iso n m e n t, th e  o ffe n d e r  w ill b e  d isq u a lified  o n ly  i f  th e  s e n te n c e  
a w a rd e d  in  com m u ta tio n  is  f o r  a  p e r io d  o f  th ree m on th s  o r  lo n g e r . 
E q u a lly ,  in  m y  op in ion , i f  a  s e n te n c e  o f  im p rison m en t fo r  s o m e  lo n g  
p e r io d  is c o m m u te d , th e  o f fe n d e r  w ill b e  d isqu alified  o n ly  i f  t h e  
se n te n ce  a w a rd ed  in  c o m m u ta t io n  is f o r  a  term  o f  th ree m o n th s  o r  
lo n g e r . I n  b o th  these cases o f  c o m m u ta t io n , th e  o ffen d er serv es , n o t  t h e  
se n te n c e  im p o se d  b y  th e  C ou rt, b u t  in stea d  th a t  a w a rd ed  o f  th e  
G o v e rn o r -G e n e ra l in  co m m u ta t io n , a n d  i t  is th e serv ing  o f  th e  s e n te n c e  
s o  a w a r d e d  w h ich  cau ses th e  d is q u a lif ica tio n .

T h u s  i t  seem s to  m e  th a t  th e  L e g is la tu re  has ex p ressly  co n te m p la te d , 
th a t  w h e re  th ere  is c o m m u ta t io n , th e  q u e st io n  o f  d isq u a lifica tion  m u s t  
d e p e n d  o n  th e  term  sp e c ifie d  in  th e  se n te n ce  a w a rd ed  in  c o m m u ta t io n  
b y  th e  G overn or-G en era l.

B u t  in  m y  v ie w  th is  a n a ly s is  ca n  a f fo r d  a n  a d d ition a l an d  e v e n  d e c is iv e  
g r o u n d  fo r  re je c tin g  th e  c o n te n t io n  o f  C ou n sel fo r  the a p p e lla n t in  th is  
case . S in ce  exp ress p r o v is io n  in  p a ra g ra p h  ( / )  c o n tem p la tes  th a t  a  
c o m m u te d  sen ten ce  a w a rd e d  b y  th e  G ov ern or -G en era l is d is t in c t  fr o m  
a n d  d isp la ce s  th e  orig in a l se n te n ce , th e n  th e  m a x im  expressio unius est 
exclusio alterius m a y  w ell b e  a p p lic a b le  t o  p re v e n t a  C ou rt fr o m  re a d in g  
in to  th e  p a ra grap h  an y  im p lic a t io n  th a t  a  m ere  rem ission  o f  a  p a r t  o f  a n  
o r ig in a l sen ten ce  a lso  c o n s t itu te s  th e  “  a w a rd  ”  o f  a  n ew  a n d  d is t in c t  
sen ten ce . A  rem ission  u n d e r  th e  P r is o n  R u les  is n o t  th e a w a rd  o r  t h e  
im p o s it io n  o f  a  sen ten ce , b u t  o n ly  a t  th e  b e s t  a  can ce lla tion  o f  th e  la s t  
p a r t  o f  th e  term  o f  a  se n te n ce  im p o s e d  b y  a  C ourt. U ntil th e  d a te  o f  
re lease o n  rem ission  th e  o ffe n d e r  is u n d o u b te d ly  serv in g  th e  c o u r t ’s 
se n te n ce  b ecau se  n o  o th e r  se n te n ce  h a s  b e e n  a w a rd ed  against h im .

(3 )  M y  ju d g m e n t g a v e  n o  co n s id e r a t io n  to  the qu estion  w h e th e r  a  
p e rso n  m u st b e  re g a rd e d , f o r  th e  p u rp oses  o f  p a ra g ra p h  ( / ) ,  a s  
se rv in g  o r  h a v in g  se rv e d  a s e n te n c e  im p osed  b y  a C ou rt, i f  in  fa c t  
th e  w h olo  o f  th e  se n te n ce  is  r e m it te d  b y  th e G o v e rn o r -G e n e ra l.
I f  th ere  is su ch  a  to t a l  re m iss io n  o f  th e  C o u r t ’s sen ten ce , b u t  th e  
p e rso n  con cern ed  is n e v e r th e le ss  re ce iv e d  into P rison  b e ca u se  o f  
ad m in istra tiv e  dcl.ays o r  b u n g lin g , th e  true legal p o s it io n  m a y  
v e ry  w ell be  th a t  th e  C o u r t ’s se n te n ce  is n ot se rv e d  a t a l l  
becau se  th e  o rd er  o f  c o m p le t e  re m iss io n  a b so lv es  th e p e r s o n  fr o m  
th e  lega l liability ' t o  s e r v e  i t ,  a n d  th at a c co rd in g ly  th e  p e r so n  
n e v e r  even  co m m e n ce s  to  b e  d isq u a lifie d  b y  p a ra grap h  ( / ) .



B u t  in  a  case  like  th e  p re se n t o n e ,  in  w h ich  th ere  is o n ly  a  p a r t ia l 
r e m is s io n  u n d er the P rison  R u le s  o f  th e  la s t  p a r t  o f  a  term  o f  im p r is o n ­
m e n t  f o r  a  term  o f  th ree  m o n th s  im p o s e d  b y  a  C ou rt, I  h a v e  n o t  th e  
s l ig h te s t  d o u b t  th a t d u rin g  h is  p e r io d  o f  a c tu a l d e ten tion  th e  p e r s o n  is 
s e r v in g  th e  sen ten ce  im p osed  b y  th e  C o u r t  a n d  is d isqu a lified  d u r in g  th a t  
p e r io d  f o r  e le c tion  to  P a r lia m en t. M y  ju d g m e n t  has sta ted  m y  re a so n s  
f o r  t h e  co n c lu s io n  th a t  th e  fu rth e r  o r  c o n t in u e d  d isq u a lifica tio n  fo r  
7  y e a r s  th erea fte r  a tta ch es  d e s p ite  th e  p a r t ia l rem ission  o f  th e  te rm  o f  th e 
C o u r t ’s  sen ten ce .

G . P .  A .  Silva, S .P .J .—

I  h a v e  h a d  th e a d v a n ta g e  o f  p e r u s in g  th e  ju d g m e n t p r e p a r e d  b y  
M y  L o r d  th e  C h ie f J u st ice  a n d  i t  is. w it h  r e g r e t  th a t  I  h a v e  to  d is a g re e  
w it h  h im .

I t  is  c o m m o n  g rou n d  in  th is  ca se  t h a t  th e  re sp o n d e n t to  th e  o r ig in a l 
E le c t io n  P e t it io n , M r. N a n  d a  E lla w e la , w h o  is  th e  a p p e lla n t in  th is  C o u r t , 
w a s , d u r in g  th e  p e r io d  o f  sev en  jrnars im m e d ia te ly  p reced in g  th e  e le c t io n , 
c o n v ic t e d  o f  o ffen ces  p u n ish a b le  w ith  im p r iso n m e n t  fo r  a  te rm  e x c e e d in g  
t w e lv e  m o n th s  an d  sen ten ced  to  a  te r m  o f  3 m o n th s  im p rison m en t. I t  is 
a ls o  a g r e e d  o n  b o th  sides th a t  th e  a p p e lla n t  in  fa c t  served  th is  se n te n ce  
a n d  w a s  la w fu lly  released  a fte r  b e in g  in  p r iso n  fo r  76 days. T h e  o n ly  
c o n tr o v e r s ia l  qu estion  th a t  arises f o r  c o n s id e r a t io n  in  th is  ap p ea l th e r e fo re  
is  w h e th e r , b y  reason  o f  th e  fa c t  t h a t  th e  sen ten ce  o f  th re e  m o n th s  
im p r is o n m e n t  im p osed  b y  C ou rt w a s  p h y s ic a lly  r e d u ce d  b y  so m e  la w fu l 
p r o c e s s  o f  rem ission  to  th e  sh o r te r  p e r io d  o f  76 d a y s , th e  a p p e lla n t  fr e e d  
h im s e l f  fr o m  th e d isq u a lifica tion  f o r  e le c t io n  as  a  M em b er  o f  th e  H o u s e  o f  
R e p r e s e n ta t iv e s  in  term s o f  s e c t io n  13 (3 ) (f) o f  th e  C eylon  (C o n s t itu t io n ) 
O r d e r  in  C ou n cil, or w h eth er  th e  d is q u a lif ic a t io n  a tta ch e d  to  h im , d e s p ite  
s u c h  r e d u c t io n , b y  reason  o f  th e  o r ig in a l sen ten ce .

I n  o r d e r  to  reach  a d ec is ion  in  th is  m a tte r  i t  is n ecessary  in  th e  first 
p la c e  t o  con s id er  th e o b je c t  o f  th is  p r o v is io n . I t  is fa ir ly  c lea r  t h a t  th e  
le g is la tu r e  in ten d ed  b y  th is  p r o v is io n  t o  a t ta c h  to  a n  a sp ira n t t o  th e  
H o u s e  o f  R e p resen ta tiv es  o r  th e  S e n a te  a  d isq u a lify in g  s t ig m a . T h is  
s t ig m a  w o u ld  a tta ch  to  a  p e rso n  w h o  h a s  n o t  m e re ly  been  c o n v ic t e d  o f  an  
o f fe n c e  p u n ish a b le  w ith  o v e r  12 m o n th s  im p r iso n m e n t b u t a lso  is  s e r v in g  
o r  h a s  c o m p le te d  th e serv in g  o f  a  s e n te n c e  o f  im p rison m en t fo r  a  te r m  o f  
3 m o n t h s  o r  lon ger  im p o se d  b y  a n y  C o u r t . T h e  essence o f  th e  d is q u a l i­
f ic a t io n  th u s  lies  in  th e  d u ra t io n  o f  th e  te rm  th e  p erson  h a s s e r v e d  in  
p r is o n  a n d  n o t  th e m ere  c o n v ic t io n . I  sh a ll s ta te  w h y  I  s a y  th is . O n 
.th e  sa m e  se t o f  fa c ts , fo r  in s ta n ce , i f  a n  a d u lt  a n d  a  j ’o u n g  p e r s o n  are  
c o n v ic t e d  in  th e  sam e ca se  w h ere  th e  o ffe n ce  is  p u n ish ab le  w ith  im p r is o n ­
m e n t  fo r  o v e r  tw e lv e  m on th s  a n d  th e  C o u r t  d e c id e s  to  a v o id  a  p r iso n  
s e n te n c e  fo r  th e  young p erson  a n d  d e a ls  w ith  h im  d iffe re n tly  w h ile  th e  
a d u lt  is  se n te n ce d  to  im p riso n m e n t a n d  h e  co m p le te s  serv ing  th e  se n te n c e  
f o r  a  te rm  o f  3 m on th s, th e  la t te r  w ill b e  d isq u a lified  fro m  e le c t io n  as  a  
M e m b e r  o f  P a rlia m en t b u t  n o t  th e  fo r m e r . S im ila r ly  a  p e rso n  w h o  h a s 
c o m p le t e d  th e  serv in g  o f  a se n te n ce  o f  im p r iso n m e n t  in  resp ect o f  a  lik e
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o ffe n ce  f o r  a  te rm  o f  th ree  m o n th s  is  d isq u a lifie d  w liile  o n e  w h o  h a s  
c o m p le te d  se rv in g  a  se n te n ce  f o r  a  te rm  o f  tw o  a n d  a h a l f  m o n th s  is n o t . 
T h e  a c c e n t  th e n , a s  I  see  i t ,  is  p la ce d  o n  th e  d u ra t io n  o f  th e  p e r io d  o f  
im p r iso n m e n t w h ich  th e  p e r so n  h as c o m p le t e d  se rv in g  as  a  re su lt  o f  th e  
se n te n ce  a n d  n o t  o n  th e  c o n v ic t io n  o f  an  o ffe n ce , h o w e v e r  g ra v e .

T h e  fa c t  th a t  th e  lim it  o f  th is  d u ra tio n  has been  f ix e d  a r b itr a r ily  b y  
th e  le g is la tu re  a n d  n o t  b e e n  d e c id e d  b y  re fe ren ce  to  a n y  p a r t ic u la r  
n o rm  fo r t ifie s  m e  in  m y  v ie w  th a t  th e  em p h a sis  is  o n  th e  p e r io d  o f  
in ca rce ra tio n .

I  a m  fu rth e r  p e r su a d e d  in  th is  b e l ie f  b y  th e  th o u g h t  th a t  th e  le g is la tu re  
h a s  n o t  ta k en  th e  c o u r se  o f  la y in g  d o w n  th e  c o n v ic t io n  a n d  th e  
im p o s it io n  o f  a* te rm  o f  im p r iso n m e n t o n ly  as th e  g r o u n d  o f  d is q u a lif i­
ca t io n  b u t  m a d e  th e  c o m p le t io n  o f  a  ce rta in  terra o f  im p r is o n m e n t  a  
sine qua non o f  th e  d is q u a lif ica tio n . I f  th e  a c c e n t  w a s o n  th e  se n te n c e  
fo r  a p a rt icu la r  te r m , th e  leg is la tu re  c o u ld  c e r ta in ly  h a v e  d o n e  so  w ith  
g rea ter  c la r ity  a n d  e c o n o m y  o f  la n g u a g e  b y  p r o v id in g  th a t  a  p e r s o n  w h o  
is  c o n v ic te d  a n d  s e n te n c e d  t o  im p riso n m e n t f o r  a  term  o f  3 m o n th s  o r  
lo n g e r  in  re sp e c t  o f  a n  o ffe n ce  p u n ish a b le  w ith  im p r iso n m e n t e x c e e d in g  
12 m o n th s  shall, b e  d isq u a lifie d  f o r  7 y e a rs , th e  d is q u a lif ic a t io n  t o  
co m m e n ce  fr o m  th e  d a te  h e  is  r e le a s e d -fro m  p r iso n  a ft e r  s e r v in g  h is  
sen ten ce .

T h e  v ie w  e x p re sse d  b y  M y  L o r d  th e  C h ie f  J u s t ic e  is th a t  th e  w o rd s  
“  fo r  a  term  o f  th ree  m o n th s  o r  lon g er  ”  a s  w ell a s  th e  o th e r  te rm s a n d  
p h ra ses th a t fo l lo w  th e  w o r d  sen ten ce  ”  in  th e  se c t io n  d e s cr ib e  th e  
req u is ite s  o f  a d is q u a lify in g  sen ten ce . E v e n  a ssu m in g  th a t  th is  v iew  is 
c o rr e ct , w h en  th e  a c tu a l p e r io d  o f  a  sen ten ce  im p o se d  b y  C o u rt  is r e d u c e d  . 
in  its e x e cu t io n  t o  a sh o r te r  p e r io d  b y  op era t ion  o f  a n y  ru le  o f  la w  o r  b y  
a  p rocess  re cog n ised  b y  la w , in m y  v ie w  th e  c o u r t ’s s e n tcu ce -a ssu m e s  a  
d ifferen t fo rm  a n d  th e  se n te n ce  w h ich  th e person o n  u h o m  it is im p o s e d  
serv es  is th e  la tte r  sen ten ce . I f  fo r  in sta n ce , a  sen ten ce  o f  o n e  y e a r ’s 
im p riso n m e n t is  r e d u c e d  b y  th e  p ro ce s s  o f  rem ission  e x e rc ise d  b y  th e  
G o v e rn o r -G e n e ra l in  te rm s o f  se c tion  32S (1 ) o f  th e  C rim ina l P r o c e d u r e  
C od e  t o  a p e r io d  o f  s ix  m o n th s , th e  se n te n ce  w h ich  th e p e rso n  c o n c e r n e d  
serv es  w o u ld  be  a  term  o f  s ix  m on th s . I n  th is  v ie w  o f  th e  m a tte r  th ere  
w o u ld  be ju s t ifica t io n  in  c o m in g  to  th e co n c lu s io n  th a t , in  th e  p r o ce s s  o f  
ch a n g e  fro m  o n e  se n te n ce  to  a n o th er  o f  a  d iffe re n t k in d  o r  d if fe r e n t  
d u ra tio n  a c c o r d in g  to  la w , th e  orig in a l se n te n ce  im p o se d  b y  a n y  C o u rt  is 
m e ta m o rp h o se d  in to  a n o th e r  sen ten ce  w h ich  is a c tu a lly  s e r v e d  a n d  th a t , 
a t  th a t  s tag e , th e  se n te n ce  w h ich  is se rv e d  b e c o m e s  the s e n te n c e  th a t is 
im p o se d  o n  th e p r iso n e r  a n d  a  d iv e rg e n ce  b e tw een  th e  se n te n ce  im p o s e d  
a n d  th e  sen ten ce  se rv e d  d o c s  n o t  arise. O n e  m u st n e v e r  o v e r lo o k  in  
in terp re tin g  th is  s e c t io n , th a t  th e  S ov ere ig n  o r  H e r  r e p re se n ta t iv e  o r  a n y  
o th e r  a u th o r ity  in e x e rc is in g  th e  r igh t o f  re d u c in g  th e  se n te n ce  im p o s e d  - 
b v  th e  C o u rt  b y  th e  su b s t itu t io n  o f  a n o th e r  se n te n ce  o r  b y  rem ission  o f  a 
p a rt  o f  th e  se n te n ce , d o c s  so  o n ly  in te rm s o f  p o w e rs  p r o v id e d  fo r  b y  la w  
su ch  a s  a rc  fo u n d  in  s e c t io n  32S o r  3 2 9  o f  th e  C rim ina l P r o c e d u r e  C o d e  
a n d 't h e  P rison  Pailes. I t  is t o  be  n o te d  th a t  e v en  th e  ro y a l p r e r o g a t iv e
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is  m e n tio n e d  in  se c t io n  32S (4) o f  th e  C rim ina l P r o ce d u r e  C o d e , ev en  
th ou g h  sp ecific  p r o v is io n  n eed  n o t  h a v e  been  m a d e  fo r  it ,  a n d  legal 
r e co g n it io n  is  g iv e n  t o  th e  r ig h t o f  th e  Q ueen  to  g r a n t  p a rd o n s , r ep r iev es , 
resp ites o r  re m iss io n s  o f  p u n ish m en ts.. I t  is h o w e v e r  o n ly  a  C o u r t  th a t  
ca n  in  th e  first in s ta n ce  c o n v ic t  a n d  im p o se  a sen ten ce  on  a n y  p e r s o n  a n d  
h en ce  th e  n e ce ss ity  rem ain s to  refer in  se c t io n  13 (3 ) (f) o f  th e  O rd e r  in 
C o u n cil t o  th e  im p o s it io n  o f  a sen ten ce  b y  any' C ou rt.

T h e  su b m iss io n  w a s m a d e  d u rin g  th e  a rg u m e n t o f  th is  a p p e a l th a t, 
e v e n  i f  a  person s e n te n ce d  b y  a n y  C ou rt t o  a p a rt icu la r  term  o f  im p r iso n ­
m e n t  en ters th e  p o r ta ls  o f  th e  p r ison  b e fo re  an  o r d e r  o f  r e m iss io n  o f  th e 
w h o le  o f  th e  se n te n ce  b j ' th e  G o v e rn o r -G e n e ra l— as d is t in c t  fr o m  a 
p a r d o n — rea ch es  h im  a n d  he is th erea fte r  re leased  fr o m  p r iso n  a fte r  a 
few  d a y s  w h en  su ch  o r d e r  is re ce iv ed  b y  th e  p r ison  a u th o r itie s , y e t  in  la w  
h e  has co m p le te d  th e  p a rt icu la r  term  o f  im p riso n m e n t im p o se d  b y  th e  
C o u r t . I  h a v e  great- d ifficu lt} ' in  a c ce p tin g  th is  su b m iss io n  T o  m y  w a y  
o f  th in k in g , w h e th e r  it  b e  a case in  w h ich  th e  G o v e rn o r -G e n e ra l, in  terras 
o f  se c tion  32S (1) o f  th e  C rim ina l P ro ce d u re  C od e , h as re m it te d  th e  w h o le  
o f  th e  p r ison  se n te n ce  b u t  his o rd er  o f  rem ission  d oes  n o t  rea ch  th e  p rison  
au th or itie s  u n til th e  p rison er has a c tu a lly  se rv e d  a  s h o r t  p e r io d  o f  
im p rison m en t o r  in  a  case in  w h ich  th e  G ov ern or -G en era l rem its  a  p a r t  o f  
th e  sen ten ce  o f  im p riso n m e n t in  term s o f  th e  sa m e  se c t io n , a fte r  the 
p rison er has p a rt ia lly  serv ed  th e . sen ten ce , th e  d u ra tio n  o f  th e  se n te n ce  
serv ed  b y  th e  p r ison er  is th e  p er iod  h e has in  fa c t  b e e n  in  p r iso n  a n d  n o t  
th e orig in a l se n te n ce  o f  th e  co u rt . T h e  p r in cip le  is u n a ffe c te d  w h eth er  
th e  rem ission  o f  a  part- o f  th e  sentence is  g ra n ted  b y  th e  Q u een  o r  o n  an 
o rd e r  m a d e  b j ' th e  G overn or-G en era l o r  in  term s o f  P r is o n  B u ie s , w h ich  
are  th e  th ree m o d e s  o f  rem ission  re cog n ised  b y  o u r  la w . T h e  su b m iss ion  
o f  cou n sel t o  w h ich  I  h a v e  referred  w as p re su m a b ly  m a d e  b e ca u se  th e 

first s te p  in  th e  e x e cu t io n  o f  th e  sen ten ce  o f  im p riso n m e n t has b e e n  ta k en  
w hen  th e  p erson  se n ten ced  en ters th e  p r ison . F r o m  w h ich e v e r  an g le  I  
con s id er  th is  m a tte r  I  am  u n a b le  to  p ersu a d e  m y s e l f  to  a c c e p t  th is 
p ro p o s it io n . T o  ta k e n n  e x tr e m e  case, such  an  in te rp re ta t io n  w ill c o m p e l 

o n e  to  th e  a b su rd  s itu a tio n  th a t  i f  su ch  a  p erson  w h o  has b e e n  sen ten ced  
to  a term  o f  im p r iso n m e n t b y  a  C ou rt re p o rts  a t  th e  p r iso n  a n d  is m ere ly  

ta k en  ch a rg e  o f  b\' th e  p r ison  a u th or itie s  a n d  is  e v e n  im m e d ia te ly  
released  th erea fte r  as a  resu lt  o f  th e  o rd e r  o f  rem iss ion  b y  th e  G o v e r n o r -  
G eneral, h e  has n everth e less  c o m p le te d  serv in g  th e  se n te n ce  o f  im p r is o n ­
m e n t im p osed  by' th e  C ou rt. T h a t  w ou ld  m ea n  t h a t .h o  h a s  c o m p le te d  

, th e se rv in g  o f  th e  se n te n ce  e v en  b e fo re  h e has c o m m e n c e d  to  s e rv e  it. 
T o  m y  m in d  th e  p r o p o s it io n  th a t  a- p e rso n  w h o  en ters  p r iso n  a n d  retu rn s 
h om e  th e  sa m e d a y  o r  th e  n e x t  d a y  o r  e v e n  a fte r  s e rv in g  a  p a r t  o f  th e 
sen ten ce  as a  resu lt o f  a  rem ission  o f  a  p a r t  o f  it  h a s  c o m p le te d  h is  fu ll 
term  o f  im prison m en t-, in  th e  sense o f  h a v in g  serv ed  a  te rm  o f  th e  sam e 
d u ra tio n  as im p o se d  b y  th e  c o u r t , is u n rea listic  a n d  n o t  in  a c c o r d  w ith  
reason , a lth o u g h  he h as c o m p le te d  serv in g  h is se n te n ce  in  th e  sen se  th a t 
h e  has n o  fu rth e r  lia b ility  th ereu n d er. I  sh all h a v e  o c ca s io n  t-o a d v e r t  to  
th is a sp e c t  la te r  o n .
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I s ta ted  ea r lier  th a t , i f  th e  sen ten ce  im p osed  by  a  c o u r t  is r e d u c e d  b y  a  
process re cog n ised  b y  la w  to  a  sh orter term , th e a c tu a l te rm  w h ich  th e  
person  sen ten ced  se rv e s  is th e  la tter  sen ten ce . I  sh o u ld  lik e  n o w  t o  
ex a m in e  fu rth e r  th e  im p lic a t io n s  o f  a rem ission  g ra n te d  b y  o n e  o f  th e  
processes sa n c t io n e d  b y  la w n a m c ly ,  a rem ission  b y  th e  G o v e r n o r -G e n e r a l , 
as sim ilar co n s id e r a t io n s  w o u ld  a p p ly  to  a sen ten ce  r e d u c e d  b y  a n y  o th e r  
legal process. A  fu r th e r  q u e st io n  that arises fo r  c o n s id e r a t io n  in  th is  
co n n e ct io n  is  w h e th e r  th e  G ov ern or-G en era l's  o r d e r  o f  re m iss io n  o r  
co m m u ta tio n  t o o  c o n s t itu te s  a  sen tence. I f  th a t  w e re  so , th ere  w o u ld  
be m ore  ju s t if ic a t io n  f o r  th e  con clu s ion  th a t w h en  a  se n te n c e  o f  th e  court, 
is rem itted  o r  c o m m u te d  th e  origina l sen ten ce  im p o s e d  b y  th e  c o u r t  
assum es a  d iffe r e n t  fo r m  a n d  th a t  a  person  w h o  h a s b e e n  se n te n ce d  
to  a term  o f  im p r is o n m e n t  b y  a co u rt an d  w h ose  se n te n c e  h as b e e n  
com m u ted  o r  r e m it te d  to  a  sh orter term  serves th e  la t te r  sen ten ce . 
S ections 328  (1 ) a n d  3 2 9  o f  th e  Crim inal P r o ce d u r e  C o d e  p r o v id e  as 
fo llow s :—

328 (I )  ”  W h e n  a n y  p e r s o n  h as been  sen ten ced  to  p u n ish m e n t  fo r  a n  
o ffen ce  th e  G o v e r n o r -G e n e r a l m a y  a t an y  t im e  w ith o u t  co n d it io n s  o r  
u pon  a n y  c o n d it io n s  w h ich  th e  p erson  sen ten ced  a c c e p ts  su sp en d  th e  
e x e cu tio n  o f  h is  s e n te n c e  o r  re m it  the w hole  o r  a n y  p a r t  o f  th e  p u n ish m e n t 
to  w hich  he h a s  b e e n  s e n te n c e d .”

329 “  T h e  G o v e r n o r -G e n e r a l m a y , w ith o u t th e  c o n s e n t  o f  th e  p e rso n  
sen ten ced , c o m m u te  a n y  o n e  o f  th e fo llow in g  se n te n ce s  fo r  a n y  o f  th e  
co m m u te d  se n te n ce s  in d ic a t e d .”

T he sen ten ces in d ic a te d  a re  :— sentence o f  d ea th  to  a  s e n te n c e  o f  r ig o ro u s  
im p rison m en t fo r  life  o r  fo r  a n y  o th er  term  ; r ig orou s  im p r is o n m e n t  to  a n y  
lesser term  o f  r ig o r o u s  im p r iso n m e n t o r  a n y  term  o f  s im p le  im p r iso n m e n t 
not e x ceed in g  th e  te rm  to  w h ich  such  person  m ig h t h a v e  b e e n  se n te n ce d . 
W h en ev er  th e  G o v e r n o r -G e n e r a l a cts  in p u rsu a n ce  o f  th e se  p o w e rs  h e is 
u n d o u b te d ly  im p o s in g  o n  th e  p erson s con cern ed  h is  o w n  se n te n ce s  e v e n  
th ou gh  he h ad  n o  p o w e r  to  d o  so  in  the first in stan ce . I f ,  in  th e  e x e rc ise  
o f  su ch  p ow ers  fo r  in s ta n ce , th e  im p rison m en t o f  a p e r so n  f o r  s ix  m o n th s  
im p osed  b y  a  C o u r t  is c o m m u te d  to  on e o f  tw o  m o n th s  I  s h o u ld  h a v e  n o  
hesitation  in . h o ld in g  th a t  su ch  person  is n o t  d is q u a lif ie d  fr o m  b e in g  
e lected  as a  M e m b e r  o f  th e  H ou se  o f  R e p re se n ta tiv e s  e v e n  th ou gh  th e  
origina l sen ten ce  o f  th e  C ou rt w as a term  o f  s ix  m o n th s  im p riso n m e n t.
T o  d ec id e  d iffe r e n t ly  w o u ld  b e  to  d isregard  th e  sp e c if ic  p r o v is io n s  o f  o u r  
ow n  law c o n fe rr in g  c e r ta in  p ow ers  on  the G o v e rn o r -G e n e ra l. I f  th is v ie w  
is co rre ct as I  b e lie v e  it  t o  b e , w h en  the section  re fe rs  t o  th e  se rv in g  o f  a 
sen tence su ch  se n te n c e  w o u ld  be sy n on y m ou s  w ith  th e  a c tu a l p e r io d  
served  by  a p r iso n e r  in  re sp e c t  o f  his sen ten ce  a n d  n o  fu r th e r  q u estion  ca n  
arise as to  a n y  v a r ia n ce  b e tw e e n  the sen tence im p o se d  b y  th e  C ou rt an d  
the sen ten ce  serv ed , l iv e n  a cco rd in g  to  th is d ifferen t line o f  a p p ro a ch  to  
the p rob lem , th e  c o n c lu s io n 'is  irresistible th at th e m a ter ia l c on s id era tion  
in th is m a tte r  is th e  a c tu a l d u ra tion  o f  th e term  o f  im prison m en t- th e  
person  has se rv e d  a n d  n o t  th e  term  o f  the se n te n ce  o f  im p r iso n m e n t at 
tho tim e it is im p o se d  o r  p r o n o u n ce d  b y  th e  C ou rt. T h is  se e m s to  m e  to
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sta n d  t o  rea son  ; f o r ,  a  se n te n ce  im p o se d  b y  a  C o u r t  ca n  b e  v a r ie d  o r  
red u ced  fo r  a  m u lt ip lic it y  o f  rea son s recogn ised  b y  la w  su ch  as  rem ission s 
fo r  in d u stry  a n d  g o o d  c o n d u c t  a cco rd in g  to  p r iso n  ru le s , rem iss ion s  
b y  th e  G o v e r n o r -G e n e r a l , c o m m u ta t io n s  b y  th e  G o v e r n o r -G e n e r a l o r  
rem ission s b y  H e r  -M ajesty. E v e n  w ith o u t th e n e ce s s ity  o f  a  s t r ic t  in te r ­
p re ta tio n , th e re fo re , th e  w o rd s  o f  se c tion  1 3 (3 )  ( / )  “ h a s  c o m p le t e d  th e  
se rv in g  o f  a  s e n te n c e  o f  im p r iso n m e n t fo r  a te rm  o f  th r e e  m o n th s  o r  
lo n g e r  ”  w o u ld  in  th e se  c ircu m sta n ce s  m ean, th e  a c tu a l  p e r io d  o f  in ca r ­
ce ra tion  w h ich  a  p e r s o n  h a s co m p le te d  serv ing . I  fe e l  rea ssu red  o f  th e  
correctn ess  o f  th is  v ie w  e v e n  b y  reason  o f  th e la s t  fe w  w o r d s  o f  se c t io n  
13 (3 ) ( / )  “  c o m p le t e d  th e  serv in g  o f  th e  sen ten ce  o f  im p r is o n m e n t  fo r  a  
te rm  o f  th ree  m o n th s  o r  lo n g e r  a w a rd ed  in  lieu  o f  e x e c u t io n  o f  a n y  su ch  
sen ten ce  ” . I  h a v e  n o t  th e  s ligh tes t d o u b t  th a t  th e  se n te n c e  re fe rre d  to  
in  th ese  c o n c lu d in g  lin e s  c a n  o n ly  re fer  u n d er  o u r  la w  t o  th e  sen ten ce  
im p o s e d  b y  th e  G o v e r n o r -G e n e r a l ; fo r , it  is o n ly  h e  w h o  c a n  im p o se  a 
sen ten ce  in lieu of  th e  e x e cu t io n  o f  “  su ch  ”  se n te n ce , th e  w o r d  “  su ch  ”  
h a v in g  r e fe re n ce  t o  th e  se n te n ce  o f  d ea th  im p o se d  b y  th e  C o u r t  earlier 
m e n tio n e d . T h is  p r o v is io n  in  th e  last fo u r  lin es o f  th e  s e c t io n  w ou ld  
th u s m ean  t h a t ,  i f  t h e  se n te n ce  im p o se d  o n  th e  p e r s o n  b y  th e  G o v e rn o r - 
G en era l in  lieu  o f  t h e  d e a th  sen ten ce  im p osed  b y  a  C o u r t  is  le ss  than 
th ree  m o n th s  in  a n y  p a r t ic u la r  case, su ch  p e rso n  w o u ld  n o t  su ffe r  from  
th e  d isq u a lifica tio n  re fe r r e d  t o  in  th e section . I f  th e  se n te n c e  re d u ce d  
as a  resu lt o f  th e  in te r v e n t io n  o f  th e G o v e rn o r -G e n e ra l in  te r m s  o f  th e  
la w  is th e  m a te r ia l s e n te n c e  f o r  th e  pu rposes o f  th is  p a r t  o f  th e  se c tion  
I  ca n  fin d  n o  v a lid  r e a so n  t o  co n s id e r  d iffe re n t ly  a  se n te n c e  r e d u c e d  to  a 
sh orter  te rm  (th a n  w h a t  w a s  o r ig in a lly  im p o se d  b y  a  C o u r t )  in  te rm s o f  
a u y  o th e r  p r o v is io n  o f  la w  su ch  as th e  P rison  R u le s . T h e r e  w o u ld  th u s 
b e  n o  w a rra n t t o  c o n s id e r  th e  76 d a y s  im p r is o n m e n t  s e r v e d  b y  th e  
a p p e lla n t as  a  te rm  o f  th re e  m o n th s  im p rison m en t, in  th e  a b s e n c e  o f  a n y  
g o o d  g ro u n d  t o  sh o w  th a t  th e  te rm  o f  th ree m o n th s  w a s  r e d u c e d  t o  76  d a ys 
fo r  a  rea son  w h ich  w a s  n o t  fo u n d e d  o n  law . T h e  a p p e lla n t  is  th ere fo re  
n o t  lia b le  t o  th e  d is q u a lif ic a t io n  w h ich  is im p o se d  b y  th e  s e c t io n .

T h ere  w a s , d u r in g  th e  a rg u m e n t o f  th is a p p e a l, s o m e  sp e c u la t io n  as to  
th e  m e a n in g  o f  “  is  s e rv in g  ”  in  th is  s e c t io n  a n d  w h e th e r  a  p erson  
se n ten ced  t o  a  te r m  o f  im p riso n m e n t fo r  a  te rm  o f  th r e e  m o n th s  b y  a n y  
C ou rt in  r e s p e c t  o f  a  c o n v ic t io n  fo r  an  o ffe n ce  p u n is h a b le  w ith  o v e r  

12 m o n th s  im p r is o n m e n t  is  n o t  in  a n y  e v e n t d is q u a lif ie d  i f  h e  is  in  th e  
p ro ce ss  o f  s e r v in g  t h a t  sen ten ce . I  h a v e  n o  d i f f i c u lty  in  a n sw e r in g  th is  
q u estion  in  th e  a ff irm a tiv e  a n d  w o u ld  a d d  th a t  th e  p e r s o n  h e re  su ffers a 

d isa d v a n ta g e  th a t  t h e  p e r so n  w h o  has serv ed  su ch  a  se n te n c e  w o u ld  n o t, 
i f  th e  la tte r  h a s , b y  re a so n  o f  a rem ission , in  fa c t  s e r v e d  f o r  less th an  

th ree  m o n th s  a n d  b e e n  re leased . T h e  sam e h a n d ic a p  w o u ld  c o n fr o n t  a 
p erson  w h o  is  u n d e r  se n te n ce  o f  d ea th  a t  th e  t im e  o f  a n  e le c t io n . H e  

w ill o b v io u s ly  b e  d is q u a lifie d  from  be in g  e le c te d  i f  a t  th e  t im e  o f  th e 
e le c t io n  h e  is  u n d e r  a  sen ten ce  o f  dea th  a lth o u g h , a ft e r  co n s id e ra tio n  
o f  a n  a p p lic a t io n  b y '  h im , th e  G ov ern or -G en era l m a y  s o m e  t im e  la ter 
c o m m u te  th e  s e n te n c e  o f  d e a th  to  on e  o f  tw o  m o n th s  im p r iso n m e n t  in
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lieu  t h e r e o f  a ft e r  w h ich  c o m m u ta t io n  h e w ill b e  fr e e  o f  th e  d is q u a l if ic a ­
t io n  a t ta c h in g  t o  th e  se c t io n . T h e  rea son  fo r  th e  d if fe r e n c e  in  th e  
im p a c t  o f  th e  se n te n c e  in  e a ch  ca se  is  th a t ,  w h e n  a p e r s o n  e ith e r  
c o m m e n ce s  t o  s e r v e  a  se n te n c e  o f  th ree  m o n th s  im p r is o n m e n t  o r  m o r e  
im p o se d  b y  a  c o u r t  o r  is  u n d e r  se n te n ce  o f  d e a th , th e re  is  n o  n e ce ssa ry  
p re su m p tio n  th a t  th e  r e s p e c t iv e  se n te n ce s  w ill e ith e r  b e  r e m it te d  o r  
c o m m u te d  ; f o r ,  a  re m is s io n  o r  c o m m u ta t io n  d o e s  n o t  o c c u r  as  a  m a tte r  
o f  cou rse . O n e  h a s th e r e fo r e  t o  a ssu m e th a t  th e  se n te n ce  p r o n o u n c e d  
b y  th e  c o u r t  in  e a c h  in s ta n ce  w ill ta k e  e f fe c t— a s  in d e e d  it  ca n .

U n less o n e  p la c e s  th e  c o n s tr u c t io n  w h ich  I  h a v e  s o u g h t  t o  d o  o n  th e  
e ffe c t  o f  a  re m is s io n  o r  c o m m u ta t io n , o n e  w o u ld  m e e t  w it h  se r io u s  
in co n s iste n c ie s  in  in te r p r e t in g  th is  s e c t io n . I t  w a s a g re e d  b y  th e  fu ll 
C ou rt d u rin g  th e  a r g u m e n t  th a t  i f  th e  w h o le  o f  a  d is q u a lify in g  se n te n ce  
( o f  a n y  p e rso n ) is  r e m it te d  b y  th e  G o v e rn o r -G e n e ra l b e fo r e  h e  en ters  
p r iso n  h e is n o t  d is q u a lif ie d  u n d e r  th is  p r o v is io n  b eca u se  h e  d o e s  n o t  in  
th a t  e v e n t  se rv e  a  se n te n ce  o f  im p riso n m e n t. I t  seem s to  m e  th a t  i f  th e  
y a rd s t ick  fo r  d is q u a lif ic a t io n  is th e  im p o s it io n  o f  a d is q u a lify in g  sentence 
b y  th e  C ou rt a n d  th e  re m iss io n  o f  a p a r t  o f  su ch  se n te n ce  w h ich  re d u ce s  
it  to  less th a n  th re e  m o n th s  is n o t  t o  b e  ta k e n  in to  a c c o u n t  in  co n s id e r in g  
th e d is q u a lifica tio n , a s  o b s e rv e d  b y  m y  L o r d  th e  C h ie f  J u s t ic e ,  th e re  
w o u ld  be n o  lo g ic a l re a so n  to  ta k e  in to  a c c o u n t  th e  rem iss ion  o f  th e  w h o le  
o f  the p r ison  se n te n ce  w h en  th e  p erson  c o n v ic te d  w ill n o t  e n te r  p r is o n  a t  
a ll. I f  w e d o ,  w e  sh a ll b e  fa c e d  w ith  th e in co n s is te n t  p o s it io n  th a t  w h en  
a person  serv es  a  sh o r te r  term  th a n  th ree  m o n th s  as a  re su lt  o f  a 
rem ission , th e  c o u r t  se n te n ce  be in g  th ree  m o n th s , w e  d is re g a rd  th e  
rem ission  b u t  w h e n  h e  d o e s  n o t  serve  a  p r iso n  se n te n ce  a t  a ll a s  a resu lt 
o f  a rem ission  w e g iv e  fu ll e f fe c t  to  it. A g a in , a c c o r d in g  to  s e c t io n  13 (3 ) ( / )  
itse lf, w hen  a d e a th  se n te n ce  is c o m m u te d  to  a  sentence o f  im p r is o n m e n t  
b y  the G o v e rn o r -G e n e ra l, th e  y a rd s t ick  fo r  d is q u a lifica tio n  o r  o th e rw ise  
is th e se n te n ce  im p o s e d  b y  th e  G ov ern or -G en era l a n d  n o t  th e  se n te n ce  
im p osed  b y  th e  C o u r t . I f  th e  C o u r t 's  sentence is  th e  d e c is iv e  fa c t o r  fo r  

th e  p u rp o se  o f  th e  d is q u a lifica tio n  these v a r ie d  im p a c ts  ca n n o t  o c c u r  
consequent- o n  a  rem iss ion . T h is  s itu a tio n  w h ich  c o n s ta n t ly  b a file d  m e  
th ro u g h o u t th e  a r g u m e n t  o f  th is a p p ea l, d oes  n o t a r is e  i f ,  as I  h a v o  
p o in te d  o u t  ea r lie r , th e  c o u r t ’s sen ten ce , as m o d if ie d  b y  a n y  rem iss ion , is 
con s id ered  to  b e  th e  d e c is iv e  fa c to r  fo r  d is q u a lif ica tio n  in  th e  in te r p r e ­
ta tion  o f  th e se c t io n . I t  is h a rd ly  n ecessa ry  to  e m p h a sise  th a t  th e  
in te rp re ta t io n  p la c e d  b y  a cou rt on  a n y  S ta tu te  m u st b e  c a p a b le  o f  
c o n s is te n cy  in  e v e r y  s itu a t io n  th a t  w ill arise  th ereu n d er . I

I  w o u ld  n o w  a p p r o a c h  th is  p ro b le m  fro m  y e t  a n o th e r  a n g le . I  
q u estion ed  co u n se l fo r  th e  re sp on d en t d u rin g  h is r e p ly  w h e th e r  h e  c o u ld  
p o in t  t o  a n y  ser iou s  fa l la c y  in  th e v ie w  th at th e s e c t io n  m e a n s  th a t  in  
ord er  to  su ffer th e  d is q u a lif ica tio n  a p erson  sh o u ld  n o t  o n ly  be  s e n te n c e d  
to  a term  o f  th re e  m o n th s  o r  lon ger  bu t sh o u ld  in  fa c t  se rv e  a  m in im u m  
p er iod  o f  th ree  m o n th s . I  a sk ed  th is qu estion  as I  fe lt  th a t  th e c ru x  o f  
th e  d isq u a lifica tio n  la y  in  th e  p h y s ica l d u ra t io n  o f  th e im p r iso n m e n t. 
C ounsel v e n tu re d  a  r e p ly  w h ich  w as n o t  a  c o m p le te  a n sw er . A  u sefu l
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w a y  o f  te stin g  th is p r o p o s it io n  w o u ld  b e  to  p o s e  th e  q u estion  w h e th e r  a 
p e r s o n  w h o , b e in g  c o n v ic te d  o f  a n  a p p ro p r ia te  o ffen ce , is s e n te n c e d  t o  a 
te r m  o f  th ree  m o n th s ’ im p r is o n m e n t  a n d  serv es  th e  en tire  p e r io d  o f  th is  
s e n te n c e  is in th e  sam e p o s it io n  a s  o n e  w h o , in  sim ilar c ir c u m s ta n ce s , 
e a rn s  a  rem ission  an d  is re lea sed  b e fo r e  th e  en d  o f  th e  th ree  m o n th s  as. in  
th e  c a se  o f  th e  ap p e lla n t. I n  m y  ju d g m e n t  th e  v iew  is  ir res is tib le  th a t  a 
d is t in c t io n  has to  be m a d e  b e tw e e n  th e  tw o . F o r , in th e  s e c o n d  c a se  th e  
se n te n c e  w as red u ce d  b y  a  p r o ce s s  s a n c tio n e d  b y  ou r  ow n  la w  a n d  w h e n  
i t  tu r n e d  o u t  t o  be  a  se n te n ce  s h o r t  o f  th ree  m o n th s , th e  s t ig m a  a t ta c h in g  
t o  a  p e r io d  o f  th ree  m o n th s ’ im p r is o n m e n t  ceased  to  e x ist  a n d  th e  p e r s o n  
w h o  su ffe red  th is  sen ten ce  is , t o  m y  m in d , n o t  d isqu alified  u n d e r  s e c t io n  
13 (3 )  ( / )  w h ile  th e o n e  w h o  s e r v e d  th e  en tire  p e r io d  o f  th re e  m o n th s  is 
d is q u a lif ie d . F o r , it  m u st  b o  p r e su m e d  th a t  th e  a u th o r ity  o th e r  th a n  
th e  c o u r t , in  ex erc is in g  th e  p o w e r  th a t  th e  la w  h a d  c o n fe r re d , h a s  d o n e  
s o  a f t e r  fu ll c on s id era tion  o f  th e 'm e r it s ,  a n d  th ere fore  th e  ca se  o f  th e  
p e r s o n  w h ose  sen ten ce  o f  imprisonment o f  th ree  m o n th s  is r e d u c e d  t o  a 
s h o r te r  p e r io d  sh ou ld  b e  d is t in g u is h e d  fro m  th e  o th e r  w h o se  s e n te n c e  
o f  th r e e  m o n th s  is le ft  in ta c t . I t  is  o n ly  o n  th is  p r in c ip le  th a t  a  p e r s o n  
w h o  h a s  been  sen ten ced  t o  d e a th  b y  th e  S u p rem e C ou rt is  c le a r e d  o f  
h is  d is q u a lifica tio n  in  ce r ta in  c ircu m sta n ce s , n a m e ly , w here th e  G o v e r n o r -  
G e n e ra l has a w a rd ed  th e  se n te n c e  o f  im p rison m en t o f  less th a n  th r e e  
m o n th s  in  lieu  o f  th e  e x e c u t io n  o f  th e  sen ten ce  o f  d e a th . I f  th is  
is  p o s s ib le , a fortiori a  p e rso n  w h o s e  sen ten ce  o f  three m o n th s  is r e d u c e d  • 
t o  a  sh o r te r  term  sh o u ld  e n jo y  th e  sa m e  ben efit. I f  th is w a s  n o t  th e  
in te n t io n  o f  th e  L eg is la tu re , i t  o c c u r s  t o  m e  th a t  it  co u ld  w ith  th e  le a s t  
d if f ic u lty  h a v e  sa id  th a t  a  p e r s o n  is  d isq u a lified  i f  h e  is c o n v ic t e d  a n d  
se n te n c e d  t o  a  p er iod  o f  th re e  m o n th s  o r  lon g er  in  resp ect o f  a n  o f fe n c e  
w h ic h  is  p u n ish ab le  w ith  o v e r  tw e lv e  m o n th s ’ im p rison m en t, w it h o u t  
r e fe r e n c e  to  th e  serv in g  o f  th e  se n te n c e . T h is  is  a  fu rth er  c o n s id e r a t io n  
w h ic h  su p p o r ts  th e  v ie w  th a t  th e  w o rd s  “  c o m p le te  the s e r v in g  o f  a  
s e n te n c e  fo r  a term  o f  th ree  m o n th s  o r  lo n g e r  ”  in  th e se c t io n  c o n t e m p la te  
th e  p h y s ic a l serv in g  o f  a  s e n te n c e  f o r  th ree  m on th s  o r  m ore , w h a te v e r , 
th e  s e n te n c e  m a y  be. T h e  c a s e  c ite d  b y  learn ed  cou n se l fo r  th e  
re s p o n d e n t , Khagendranath Nath v. Vmesh Chandra Nath, 1 
in  f a c t  su p p o r ts  m y  v ie w  a n d  th e  corresp on d in g  s e c t io n  in  
I n d ia  illu stra tes  th e  fo r m  o f  le g is la t io n  w h ich  I  h ave  in  m in d . S o  d o e s  
t h e  d e c is io n  o n  w h ich  b o t h  c o u n se l re lied  fo r  d ifferen t p u rp o se s  : Sarat 
Chandra Rabha v. Khagendranath Nath. 2 S e c t io n  7 o f  th e  In d ia n  A ct  
w h ic h  d ea ls  w ith  th e s u b je c t  o f  d isq u a lifica tio n  fo r  m e m b e rsh ip  o f  
P a r lia m e n t  says : A  p e r so n  sh a ll b e  d isqu a lified  fo r  b e in g  c h o s e n  a s ,
a n d  f o r  be ing  a  M em b er  o f  e ith e r  H o u se  o f  P a r lia m en t o r  o f  th e  
L e g is la t iv e  A s se m b ly  o r  L e g is la t iv e  C ou n cil o f  a  S ta te  . . . .

(b) I f ,  w h eth er b e fo re  o r  a ft e r  th e  co m m e n ce m e n t o f  th e  C o n s t itu t io n , 
h e  h a s  been  co n v ic te d  b y  a  C o u r t  o f  In d ia  o f  a n y  o ffen ce  a n d  s e n te n c e d  
to  im p riso n m e n t fo r  n o t  less t h a n  tw o  y ea rs , unless a  p e r io d  o f  f iv e  
y e a rs , o r  such  less p e r io d  as  th o  E le c t io n  C om m ission  m a y  a l lo w  in  
a n y  p a rticu la r  case, h a s  e la p s e d  s in ce  release. ” , .

1 A. I. R/19S8 A ssa m , 183. ’ ■ . ' A. I. R. 1961 S. C. 334. .
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S a r jo o  P ra sa d  C .J . in  in te rp re tin g  th is  s e c t io n  o b s e rv e d  : — T h e  
e m p h a s is  in th e  se c t io n  is  o n  th e  c o n v ic t io n  b y  a  court, in  I n d ia  o f  a n y  
o f fe n c e  in  w h ich  he is s e n te n ce d  to  im p r is o n m e n t  fo r  n o t  less th a n  tw o  
y e a r s .

I n  th a t  case , prima facie, th e  d is q u a l if ic a t io n  w ill a tta ch  t o  th e  p e r so n  
s o  c o n v ic te d  a n d  sen ten ced . A  r e m is s io n  o f  p u n ish m en t in  r e s p e c t  o f  
th e  u n e x p ir e d  p o r t io n , e v e n  i f  v a l id ly  g ra n te d  u n d er  se c t io n  401 o f  th e  
C r im in a l P r o ce d u re  C od e  is n o t  th e  sa m e  th in g  as a sen ten ce  p a sse d  b y
th e  c o u r t .......................... T h a t  m a y  e n a b le  h im  t o  earn  h is re lease  ea r lier
th a n  th e  p e r io d  o f  sen ten ce  im p o s e d  b } ’ th e  C ou rt b u t th at e a r lie r  re lease  
d o e s  n o t  a ffe c t  th e  a c tu a l se n te n ce  p a sse d  in  th e  case. . . ”

T h is  is  a n  u n e x ce p tio n a b le  o b s e r v a t io n  w ith  w h ich  I  w o u ld  r e s p e c t fu lly  
a g ree . I f  a n y  rem ission  o b ta in e d  o n  a c c o u n t  o f  p r ison  ru les o r  in  th e  
e x e rc is e  o f  h is p ow ers  b y  th e  G o v e r n o r -G e n e r a l o r  an  amnesty, a s  g e n e r a lly  
u n d e r s to o d  in  th is  co u n tr y , w a s  to  b e  d isreg a rd ed  ou r leg is la tu re  c o u ld  
h a v e  e m p lo y e d  la n g u a ge  s im ila r  t o  th a t  o f  th e  In d ia n  e n a c tm e n t  a n d  
I  sh o u ld  h a v e  th en  h ad  n o  d if f ic u lty  in  g iv in g  th e  in te rp re ta tio n  c o n t e n d e d  
fo r  b y  cou n se l fo r  th e  re sp o n d e n t . T h e  e x is te n ce  o f  a  p r o v is io n  su ch  
a s  th e  o n e  in  In d ia  in  a n y  le g is la tu re  fo r t ifie s  m o still fu r th e r  in  th e  
v ie w  w h ich  I  h a v e  rea ch ed  fo r  th e  se v e r a l reason s I  h a v e  se t o u t . F o r ,  
o u r  leg is la tu re  t o o  co u ld  h av e  a d o p t e d  s u c h  lan gu age  i f  it  w as th e  in te n t io n  
o f  th e  leg isla tu re  to  m a k e  th e  c o n v ic t io n  slmpliciter th e  g r o u n d  o f  
d is q u a lifica tio n .

I f  o n e  m a y  n o t  fa ll in to  th e  error o f  ov e rs im p lifica tio n , th ere  is  a n o th e r  
s im p le  y e t  fa scin a tin g  a rg u m e n t f r o m  w h ich  m y  co n c lu s io n  appears 
t o  d e r iv e  som e su p p o r t . T h e  d is q u a lif ic a t io n  o f  sev en  y e a rs  u n d e r  
s e c t io n  13 (3 ) ( / )  is lec-k on cd  fr o m  th e  d a y  o n  w hich  a  p erson  c o m p le te s  
th e  se rv in g  o f  th e  sen ten ce  o f  th re e  m o n th s  o r  lon ger. A s  s ta te d  b y  
h is  cou n se l, th e  re sp o n d e n t-a p p e lla n t w a s  co m m itte d  to  p r is o n  firs t  
o n  th e  2 n d  M arch  19GS, a n d  w a s re le a se d  a fte r  a  d a y  o n  h is  e n te r in g  
in to  a  b o n d  p en d in g  an  a p p ea l t o  th e  P r iv y  C o u n c i l ; h e  was a g a in  a d m it te d  
t o  p r is o n  o n  th e 30 th  A p r il 19CS a ft e r  th e  P r iv y  C ou n cil o r d e r  a n d  w a s  
la w fu lly  d isch a rg ed  from p r iso n  o n  t l ie  13 th  J u ly  19GS. T h e re fo r e  i f  
th e  d isq u a lifica tio n  u n d er th e  s e c t io n  sh o u ld  a tta ch  to  h im , it  w o u ld  
b e g in  t o  run  fro m  th e  14th  J u ly  19GS. A s  th e  first r e q u is ite  o f  th e  
d is q u a lifica tio n  is th a t  h o sh o u ld  h a v e  co m p le te d  th e se rv in g  o f  a  
s e n te n c e  o f  th ree m on th s  o r  lo n g e r , a  s e e m in g ly  sim p le  b u t  n e v e r th e le ss  
c o n c lu s iv e  in itia l a p p ro a ch  fo r  a  c o u r t  h a v in g  to  con s id er  th e  p r o b le m  
o f  th e  d isq u a lifica tion  w ou ld  b o  t o  a sk  th e  qu estion  fo r  h o w  lo n g  h o  
h a d  se rv e d  in  p r ison  p r io r  t o  th e  d a t e  o n  w h ich  the s e v e n -y e a r  p e r io d  
b e g a n  to  op era te , n a m ely , th e  14 th  J u ly  19GS. I f  on e  w ere  to  c o n s id e r  
rea lit ie s  lea v in g  a lo n e  lega l f ic t io n s  f o r  a  m o m e n t , th e  in c o n tr o v e r t ib le  
a n sw er  to  th is  qu estion  has to  b e  th a t  h e  h as served  fo r  7G d a y s  w h ic h  
in  fa c t  is less th a n  3 m o n th s . H a s  th e  a p p e lla n t th en  c o m p le te d  th e  
se rv in g  o f  a sen ten ce  o f  3 m o n th s  im p o s e d  b y  a co u r t  o r  e v e n  b y  a n y  
o th e r  a u th o r ity  w h ich  is th e  c o n c lu s iv e  fa c to r  in  d e te rm in in g  th e  
d isq u a lifica tio n  ? A n  a n sw er  is h a r d ly  n ecessary .
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I  w o u ld  w ish  a t  th is  s ta g e  to  c o n s id e r  th e  q u e st io n  w h e th e r  i t  is 
n e ce s sa ry  a n d  a p p ro p r ia te  to  su m m o n  th e  a id  o f  th e  b a ck g ro u n d  h is to ry  
o f  th is  d is q u a lify in g  p r o v is io n  fo r  th e  p u rp o se  o f  th e  in te r p r e ta t io n  o f  
th e  se c t io n . I n  th e  in te r p r e ta t io n  o f  s ta tu te s  th ere  has b e e n  a 
co n s id e r a b le  d iffe re n ce  o f  o p in io n , firs t ly , o n  th e  co rre ctn e ss  o f  h a v in g  
re co u rs e  to  th e  h is to r y  o f  a  s ta tu te  a n d , s e c o n d ly , a s  t o  th e  o c c a s io n  
w h e n  as  w e ll a s th e  e x te n t  t o  w h ich  su ch  recou rse , i f  a n y , s h o u ld  b e  
h a d . I t  is a g e n e ra lly  a c c e p te d  p r in c ip le  th a t  a  c o u r t  m u s t  in  th e  first 
in s ta n ce  e n d e a v o u r  to  g a th e r  th e  m ea n in g  o f  a  s ta tu te  b y  w h a t i t  sa y s  
a n d  it  is o n ly  i f  d ifficu ltie s  a r c  e n co u n te re d  in  r e a so n a b ly  in te rp re tin g  
i t  a c c o r d in g  t o  th e  o rd in a ry  ru les  o f  c o n s tr u c t io n  w ill it  b e  p e rm iss ib le  
t o  re fe r  to  th e  sta te  o f  th e  la w  a t  th e  tim e  su ch  s ta tu te  w as p a ssed . 
E v e n  so , th e  a id  th a t  sh ou ld  b e  o b ta in e d  fro m  su ch  r e fe re n ce  is v e r y  
lim ite d . W h e re  th e  w o rd s  o f  a s ta tu te  are p la in , h o w e v e r , it  w o u ld  
n o t  b e  p erm iss ib le  fo r  a  co u r t  to  b e  g u id e d  b y  it s  h is to ry  o r  b y  g ro u n d s  
o f  p u b l ic  p o l i c y  a n d  su ch  o th e r  m a tters . E v e n  w h ere  th e  m e a n in g  is 
o b s cu r e , it  is v e r y  d o u b t fu l w h eth er  th e  p a r lia m e n ta ry  h is to r y  o f  th e .  
s t a t u t e  c a n  le g it im a te ly  b e  u sed  to  assist its  c o n s tr u c t io n . I  sh o u ld  
w ish  t o  c ite  tw o  pa ssa ges h ere fro m  C raies o n  S ta tu te  L a w , 6th  E d it io n , 
w h ich , th o u g h  n o t  co n c lu s iv e , th r o w  so m e  lig h t  o n  th is  m a tte r . A t  
p a g e  127, o n  th e  s u b je c t  o f  “  H is to r y  as a n  a id  to  in te rp re ta t io n  ” , he 
sa y s  :— “  I t  w as sa id  b y  A ld e rs o n  B . in  Gorham v. Bishop of Exeter, 
th a t  ‘ w e  d o  n o t  co n s tru e  A c ts  o f  P a r lia m e n t b y  re fe re n ce  to  h is t o r y '1, 
a n d  H arw ell L .J .  sa id  in  a la te r  case, ‘ T h e  m is c h ie f  s o u g h t  t o  b e  cu re d  
b y  a n  A c t  o f  P a r lia m e n t m u st b e  s o u g h t  in  th e  A c t  itse lf . A lth o u g h  
it  m a y  p e rh a p s  b e  le g itim a te  to  ca ll h is to r y  in  a id  to  sh o w  w h a t  fa c t s  
e x is te d  to  b r in g  a b o u t  a  s ta tu te , th e  in fe ren ces  t o  b e  d ra w n  th e re fro m  
a r e  e x c e e d in g ly  s lig h t ’ . ”  A g a in  a t  p a g e  12S, in  reg a rd  t o  th e  u se  o f  
D e b a te s  in  P a r lia m e n t, th e  fo llo w in g  p a ssa g e  o c cu rs  :— “  I t  is  n o t  
p e rm iss ib le  in  d iscu ss in g  th e  m ea n in g  o f  a n  o b s cu r e  e n a c tm e n t, t o  re fe r  
t o  ‘ th e  p a r lia m e n ta ry  h is to ry  1 o f  a s ta tu te , in  th e  sen se  o f  th e  d e b a te s  
w h ich  t o o k  p la ce  in  P a r lia m e n t w h en  th e  s ta tu te  w as u n d er  con s id era tion - 
A s  w a s sa id  by' W ille s  J . in  Millar v. Taylor : ‘ T h e  sense a n d  m ea n in g

o f  a n  A c t  o f  P a r lia m e n t m u st b e  c o lle c te d  from  w h a t i t  sa y s  w h en  p a ssed  
in to  la w , a n d  n o t  from  th e  h is to ry  o f  ch a n g es  it  u n d e rw e n t in  th e  H o u se  

w h ere  i t  t o o k  its  rise. T h a t h istory ' is n o t  k n o w n  t o  th e  o th e r  H o u se  
o r  t o  th e  S o v e r e ig n ’ .”

W h ile  i t  is d ifficu lt  to  lay' d o w n  a  h ard  a n d  fa s t  ru le  in  re g a rd  to  th is  
m a tte r  as  co n flic t in g  op in io n s  h a v e  been  e x p re sse d  b y  c o u r ts  in  d iffe re n t 
p a rts  o f  th e  w o r ld , i t  seem s to  m e  th a t , i f  a  re a so n a b le  c o n s tr u c t io n  
c a n  b o  g iv e n  t o  th e  p la in  w ord s  o f  a  s ta tu te , re co u rse  t o  th e  p re v io u s  
h is t o r y  o f  th e  la w  w o u ld  b e  unnecessary '. I t  is  o n  th is  basis th a t  I  h a v e  
co n s id e r e d  th e  q u estion  b e fo r e  u s as i t  a p p e a rs  to  m e  th a t  a  m e a n in g fu l 
c o n s tr u c t io n  c a n  b e  g iv e n  to  th e  re le v a n t  w o rd s  w ith o u t  r e fe re n ce  to  
th e  p r e v io u s  h is to ry  o f  th e  la w . F u rth e r m o r e , th e  q u e st io n  th a t  w o 
a re  ca lle d  u p o n  to  d e c id e  is, in  m y  v ie w , n o t  o n e  w h ich  c a n  b e  re so lv e d  
b y  a  r e fe re n ce  to  th e  p re v io u s  h istory ' o f  th e  leg isla tu re .
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As con s id era b le  in te r e s t  c e n tr e d  ro u n d  th e  m ea n in g  o f  th e  w o r d  
“  c o m p le te d  ”  in  th is  s e c t io n  d u r in g  th e  h earin g , I  w ish  n o w  t o  d e a l w ith  
th a t  m a tter . C erta in  c r it ic is m s  w ere  d ir e c te d  in  th e  c o u r s e  o f  th e  
a rg u m en t a t  th e  v ie w  e x p r e s s e d  b y  S irim an e, J .  in  th e  ca se  o f  Samara- 
weera v. Jayawardena1, w h ic h , i f  a c c e p t e d /n e c e s s a r i ly  le d  t o  th e  m o s t  
u n d es ira b le  resu lt th a t  a  p e r s o n  w h o  serv ed  e v e n  a  n u m b e r  o f  y e a r s  in  
p r iso n  a fte r  c o n v ic t io n  f o r  a  g r a v e  o ffe n ce  w o u ld  n o t  b e  lia b le  t o  th e  
d isq u a lifica tio n  c o n t e m p la te d  b y  se c t io n  13 (3) ( / )  if , b e fo r e  le a v in g  
p r ison , he h ad  s u c ce e d e d  in  o b ta in in g  a rem ission  o f  a f r a c t io n  o f  h is  
sen ten ce . I  am  m y s e l f  u n a b le , w ith  respect-, t o  su b scr ib e  t o  th e  v ie w  
ex p re sse d  b y  S irim an e, J .  a n d  m y  co n c lu s io n  is ba sed  o n  th e  c o n s t r u c t io n  
th a t  a  person  p a rt  o f  w h o s e  se n te n ce  is re m itte d  has c o m p le t e d  s e r v in g  
h is  sen ten ce  w hen  h e  la w fu lly  le a v e s  th e p r iso n . T h is  c o n s tr u c t io n  w ill 
a v o id  th e  m isch ie f w h ich  S ir im a n e , J . h im se lf a p p re c ia te d  w h e n  h e  c h o s e  
t o  a d d  th e o b s e rv a t io n  t h a t  i t  w o u ld  be a  m a tte r  fo r  th e  a t te n t io n  o f  th e  
leg isla tu re . I t  is a  ca r d in a l ru le  o f  in te rp re ta t io n  th a t  a  c o u r t  s h o u ld , 
in  in terp retin g  a  s ta tu te , a v o id  a  co n s tr u c t io n  th a t  lea d s to  a n  a b s u r d it y -  
i f  a n y  o th er  rea son a b le  c o n s tr u c t io n  is p ossib le . A s  i t  is  th e  in v a r ia b le  
p r a c t ic e  th a t  a n y  se n te n c e  o f  im p riso n m e n t im p o se d  b y  a  c o u r t  o n  a  
p e rso n  is red u ced  t o  a  s h o r te r  term  o f  a c tu a l serv in g  in  p r iso n , i f  th e  
co n s tru c tio n  p la ced  b } '  S ir im a n e , J .  is  a c c e p te d  as co rre ct , h a r d ly  e v e r  
w ill a n y  person  b e  d is q u a lif ie d  u n d e r  sect ion  13 (3 ) ( / ) ,  h o w e v e r  g r a v e  th e  
o ffe n ce  is th a t he h a s  c o m m it t e d  a n d  w h a tev er  m a y  b e  th e  le n g th  o f  th e  
te rm  o f  im p rison m en t im jio s e d  o n  h im . F u rth e rm o re , a p e r s o n  c o n v ic t e d  
o f  a  co m p a ra tiv e ly  tr iv ia l o ffe n ce  a n d  se n ten ced  to  th r e e  m o n t h s ’ 
im p rison m en t w h o  se rv e s  th e  fu ll sen ten ce  w ith o u t  a n y  re m is s io n  b e in g  
g ra n te d  w ill b e  d is q u a lif ie d  w h ile  a  p e rso n  w h o  has b e e n  s e n te n c e d  t o ,  
sa y , 15 years a n d  is  r e le a se d  a t  th e  en d  o f  10 y e a rs  a fte r  e a rn in g - a  
rem ission  o f  5 y ea rs  w ill n o t  b e  d isqu a lified . I  d o  n o t  th in k  t h a t  th e  
leg isla ture  cou ld  e v e r  h a v e  c o n te m p la te d  su ch  an  a b su rd ity  w h e n  a n o th e r  
rea son a b le  c o n s tru c tio n  c a n  w e ll b e  p la ced . T h e  v iew s  e x p re s se d  b y  
S a n son i, C .J . an d  T a m b ia h , J .  in  th a t  case  c o m m e n d  th e m se lv e s  t o  m e  
a n d  I  w ou ld  r e sp e c t fu lly  a g re e  w ith  th eir  v iew s  o n  th is  a s p e c t  o f  th e  
q u e st io n . I t  seem s t o  m e  th a t  th e  c o n s tru c tio n  w h ich  I  h a v e  so u g h t  
to  p la ce  on  th e  m a te r ia l w o rd s  o f  th e  se c t io n  w ill n o t  r e n d e r  a n y  
leg is la tive  change n e ce s sa r y  a s  th e  ex is t in g  p ro v is io n  is  a d e q u a te  t o  fu lfi 
its  o b je c t .

T h e  qu estion  in c id e n ta lly  arises  as to  w h eth er  th ere  co u ld  b e  a n y  o t h e r  
rea son  fo r  the use o f  th e  w o rd s  “  co m p le te d  th e  serv in g  o f  a  te r m  ”  in  
th is  section . I  th in k  th e  w o r d  “  co m p le te d  ”  h as b e e n  co n s id e r e d  
n ecessa ry  b y  the leg is la tu re  f o r  a t least- o n e  reason . I f , f o r  in s ta n ce , a 
p erson  sen ten ced  t o  im p r iso n m e n t  b y  a cou rt fo r  a term  o f  th re e  m o n th s  
o r  lon ger breaks ja il a n d  is a t  la rg e , a lth ou g h  lie  is out- o f  p r iso n , h e  h a s  
n o t  com p le ted  th e  s e r v in g  o f  h is  sen ten ce  a n d  w o u ld  th e r e fo r o  b e  
d isqu alified  from  se e k in g  e le c t io n  to  c ith er  H ou se  a t  all. I f  lie  w ish es  
to  o v e rco m e  th e ?  y e a rs  d is q u a lif ic a t io n  fro m  th e d a te  o f  c o m p le t io n  o f  h is  
sen ten ce , th e on ly  co tirso  w o u ld  b e  fo r  h im  to  su rren d er h im s e lf  t o  p r iso n  

' { 1 0 6 0 )  C 9  -V. L .  If. 2 4 1  at  2 5 0 .
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a n d  s p e n d  th e  rem ain in g  p a r t  o f  h is  se n te n ce  until he is la w fu lly  r e le a s e d  
th e r e fr o m  an d  th e  d is q u a lif ic a t io n  w ill c o m m e n c e  fro m  th e  d a te  o f  s u c h  
re lea se  a n d  con tin u e  f o r  s e v e n  j-ca rs  th e re a fte r . S u p p os in g  a g a in  a  l o n g ­
te rm  p r iso n e r  o b ta in s  p erm iss ion  fro m  th e  re le v a n t a u th o r ity  to  le a v e  th e  
p r is o n  w ith  a  g u a rd  fo r  a  p u rp o s e  c o n s id e re d  to  b e  le g it im a te , s u c h  as  
a t te n d in g  a  fu nera l, a n d  th e r e a fte r  d isa p p ea rs . A s  in  th e  e a r lie r  c a s e  h e  
w o u ld  n e v e r  q u a lify  fo r  e le c t io n  to  e ith e r  H o u se  u ntil h e  re  a p p e a r s  in  
p r is o n  a n d  com p le tes  se r v in g  th e  ba la n ce  p eriod . C o m p le t in g  th e  
s e r v in g  o f  th e  sen ten ce  w o u ld  th u s  m ea n  th e  co m p le t in g  o f  p r is o n  li fe  in 
r e s p e c t  o f  a n y  p a rt icu la r  se n te n c e  b y  th e  p rison er a c c o rd in g  to  la w . I t  
w o u ld  th ere fo re  a p p ea r  th a t  it  w a s n ecessa ry  to  use th e w o rd  “  c o m p le t e d  ”  
f o r  th e  reason  th a t , in  o r d e r  th a t  th e  d isq u a lifica tion  m a y  op e ra te , a  p e r s o n  
s h o u ld , o n  co m p le t io n  o f  th e  se n te n ce  im p osed , h a v e  sp e n t  th re e  
m o n th s  o r  m o re  in  p r iso n . I f  h e  h a s  n o t  co m p le te d  th e  se r v in g  o f  a n y  
p a r t  o f  h is  sen ten ce  h e  w ill h a v e  to  b e  tre a te d  as o n e  w h o  is  s e r v in g  h is  
te r m  b eca u se  h e is a lw a y s  lia b le  t o  b e  a p p reh en d ed  a n d  im p r is o n e d  u n t il 
h e  c o m p le te s  th e  b a la n ce  te rm  fo r  w h ich  h o  is lia b le  u n d er  th e  s e n te n c e . 
I t  is o n ly  w hen  lie  h a s  la w fu l fy  c o m p le te d  serv in g  h is  sen ten ce  t h a t  th e  
p e r io d  o f  im p rison m en t as  w ell a s  th e  d u ra tio n  o f  the d is q u a lif ic a t io n  w ill 
b e  a scerta in a b le . I f  h e  d o c s  n o t  so  c o m p le te  his se n te n ce  h e  w ill  n o t  
q u a l i fy  t o  be  a  M em b er  o f  P arliam en t, e v e n  a fte r  seven  years from the  d a y  
o n  w h ich  h e  com es o u t  o f  p r iso n .

A s  I  d id  n o t  w ish  l ig h t ly  to  d isa g ree  w ith  the con s id ered  v ie w s  e x p r e s s e d  
b y  M y  L o r d  th e  C h ie f  J u s t ic e , I  h a v e  ex a m in e d  this q u e st io n  w ith  m o r e  
th a n  o rd in a ry  care fr o m  e v e r y  a n g le  w h ich  o ccu rred  to  m e  as im p o r t a n t .  
W h a t e v e r  b e  th e  a v en u e  th r o u g h  w h ich  I  a p p ro a ch  th e  p r o b le m  h o w e v e r  
I  fin d  co m p e lle d  to  a r r iv e  a t  th e  sa m e  in esca p a b le  d e s tin a t io n . E v e n  i f  
m y  con c lu s io n  is o n ly  o n e  o f  tw o  p o s s ib le  con clu sion s, a n  im p o r t a n t  
q u e s t io n  o f  p r in c ip le  arises. I t  is  a  g en era lly  a c ce p te d  c a n o n  o f  con-.

: | s t r u c t io n  th a t  w h ere  tw o  m ea n in g s  c a n  b e  g iv e n  to  a  se t  o f  w o r d s  e a ch  
j > a d e q u a te ly  sa tis fy in g  th e  la n g u a g e  a n d  g rea t harshness is p r o d u c e d  b y  
s ! o n e  o f  th em , a  c o u r t  w o u ld  in c lin e  t o  th e  m ea n in g  th a t  a v o id s  th e  
j \hurshness. T h u s i f  th e  w o rd s  o f  th e  se c t io n  u nder c o n s id e r a t io n  a rc  

r - .-e q u a lfy  c a p a b le  o f  tw o  in te r p r e ta t io n s  o n e  o f  w hich  a ffe c ts  th e  r ig h ts  o f  
1 a n  in d iv id u a l a n d  resu lts  in  h a rsh n ess  w h ile  th e  o th er  a v o id s  it ,  i t  b e h o v e s  
( th e  c o u r t  to  lean  to w a rd s  the  la t te r  v iew . I n  th is in sta n ce , th e  r ig h ts  

: i a f fe c te d  are  n o t  o n ly  th e  r ig h ts  o f  th e  re sp o n d e n t-a p p e lla n t t o  r e m a in  as  
a  M e m b e r  o f  P a r lia m e n t b u t  a lso  th e  in a lienab le  r ig h t  o f  e v e r y  s in g le  
o n e  o f  th e  22 ,633  v o te r s  t o  c a s t  h is  v o t e  a n d  re tu rn  to  th e  H o u s e  o f  
R e p re se n ta tiv e s  a  c a n d id a te  o f  h is  c h o ic e . I n  co n son a n ce  w ith  t h is  w e l l . 
e s ta b lish e d  rule o f  c o n s tr u c t io n , th e re fo re , e v e n  i f  w h a t I  h a v e  e x p r e s s e d  
a b o v e  is  o n e  o f  tw o  p o s s ib le  v ie w s , th e  d ecision  o f  th e  c o u r t  m u st 
n e ce ssa r ily  b o  in  fa v o u r  o f  th e  a p p e lla n t .

F o r  th e  a b o v e  rea son s, I  w o u ld  a llo w  th e  ap p ea l w ith  co s ts , r e v e r s e  th e  
d e c is io n  o f  th e  E le c t io n  J u d g e  a n d  h o ld  th a t  th o  a p p e lla n t  w a s  d u ly  
e le c te d  as a  M e m b e r  o f  P a r lia m e n t  fo r  th e  E le c to ra l D is t r i c t  o f  
R a t  n a p  ura .
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AlX E S, J .—

I  a g ree  th a t  th is  a p p e a l sh o u ld  be  d ism isse d  b u t  in  v ie w  o f  th e  
co n flic t in g  v ie w s  e x p re sse d  b y  th e  J u d g e s  in  th e  ca se  o f  Samarawcera v. 
Jayewardcne 1, I  w o u ld  lik e  t o  s ta te  w h y  th e  ju d g m e n t  o f  th e  m a jo r it y  
(S anson i, C .J . a n d  T a m b ia h , J . )  a p p ea rs  to  m e  to  c o r r e c t !y  s ta te  th e  
law .

U n der S e c t io n  9  (1 ) ( / )  o f  th e  S ta te  C ou n cil O rd e r  in  C ou n cil th e  
d is q u a lifica tio n  o n ly  a t ta ch e d  to  a  p erson  ‘ 's e r v in g  a s e n t e n c e ” . I f  
a  p erson  c o m p le t e d  se rv in g  h is  sen ten ce  fo r  th e  e n tire  p e r io d  o r  o n ly  
a  p o r t io n  o f  it , h a v in g  ea rn e d  a  rem ission  fo r  th e  b a la n ce  p er iod , th e  
d is q u a lifica tio n  ce a se d  o n  h is  release fr o m  p r iso n . T h e  L eg is la tu re , 
th ere fore , n o t  u n n a tu ra lly , con s id ered  it  d e s ira b le  th a t  n o t  o n ly  p erson s  
“  serv in g  a  se n te n ce  ”  b u t  a lso  p erson s w h o  h a d  “  c o m p le te d  th e se rv in g
o f  im p r is o n m e n t ............. f o r  a  te rm  o f  th ree m o n th s  o r  lo n g e r  im p osed  b y
a n }- C o u r t ............. f o r  a n  o ffe n ce  p u n ish a b le  w ith  im p r iso n m e n t  fo r  a  term
e x ce e d in g  tw e lv e  m o n t h s ............. ”  sh ou ld  a lso  b e  d isq u a lified — su ch
p erson s n o t  b e in g  fit  p erson s to  rep resen t th e  e le c to r s  in  th e  su p rem e  
leg is la tive  a s s e m b ly  in  th e  la n d . T h is  is th e la n g u a g e  th a t  has been  
in tro d u ce d  in to  S e c t io n  1 3 (3 ) ( / )  o f  the C e y lo n  (C o n st itu tio n ) O rd er in  
C ou n cil. T h e  d is q u a lifica tio n  th a t  a tta ch e s  to  th e  p r o s p e c t iv e  m e m b e r  
in  the la tte r  p a r t  o f  th is  S e c t io n  is th ere fo re , n o t  d e p e n d e n t  s o le ly  o n  th e  
so jo u rn  o f  th e  p r iso n e r  w ith in  th e  p r ison  w alls f o r  th e  requisite p e r io d , 
b u t  a lso  flo w s  fr o m  th e  d e c is io n  o f  a  c o m p e te n t  C o u rt, w h ich  th ou g h t if 
fit to  im p o se  a  se n te n ce  o f  th ree m on th s  o r  m o re  o n  th e  o ll'en d cr , in v ie w  
o f  f l ic  se r iou s  n a tu r e  o f  his cr im e . T h e  rem ission  o f  th a t  se n te n ce  b y  th e  

■ E x e cu tiv e  fo r  a d m in is tra tiv e  reason s ca n n o t a ffe c t  th e  ex p ress ion  o f  
d isa p p ro v a l re fle c te d  in  th e  im p o s it io n  o f  th e se n te n c e  b y  th e  Court fo r  a  
p er iod  o f  th re e  m o n th s  o r  m ore . .Such b e in g  (lie  case , e v e n  i f  there is a 
rem ission  o f  th e  se n te n ce  im p o se d , th e  o ffe n d e r  w o u ld  n everth e less  h a v e  
completed the serviny of the .sentence. W ith  resp ect I  w o u ld  ag ree  w ith  th e  
o b s e rv a t io n s  o f  S a n son i C .J . in  Su want wee ra v. Jaycicnrdene that- had th e  
p o s it io n  been  o th e rw ise  th e  w ord s  used m igh t h a v e  been  serv ed  e v e ry  

d a v  o f  th e te r m  o f  th e  se n te n ce  o f  im p rison m en t o r  s im ila r  w ord s  " .  l ’e r  

th e  sa m e  rea son  1 am  u n a b le  to  agree w ith  th e  d issen tin g  ju d g m e n t o f  
S irim an c, J . th a t a  se n te n ce  o f  im p rison m en t is "  w ip ed  ou t b y  a n  o r d e r  

o f  rem ission  ”  a n d  th at th ere fo re  a p erson  ca n n o t b e .s a id  to  h a v e  se rv e d  

h is se n te n ce . W it h  a ll resp ect to  S irim an c, J .  I  d o  n ot th in k  th at th e  
rem ission  o f  a  s e n te n c e  ca n  e v e r  ‘ ‘ w ipe  ”  ou t a se n te n ce  th a t has b een  

im p osed  b y  a  com p eten t- C ou rt. I t  ca n  o n ly  resu lt in  th e p er iod  o f  

in ca rce ra tio n  f o r  w h ich  th e o ffe n d e r  w as se n te n ce d  b e in g  red u ced  fo r  

reason s o v e r  w h ich  th e Court has no c o n tro l. M o re o v e r  the e ffe c t iv e  

w ord s o f  th e s e c t io n  aro  n o t  th e ‘ ‘ s e r v in g ”  o f  th e  s e n te n c e -b u t  th e  

"  c o m p le t io n  o f  th e  se rv ice  o f  the sen ten ce  "• T h e  la tte r  w ords w ou ld  
co n te m p la te  n o t o n ly  th e serv in g  o f  a sen ten ce  fo r  the fu ll period im p o se d .

’ (1900) G ' J X . L . n . U l .  .
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o n  h im  b y  th e  C o u r t  b u t  a lso  a n y  lesser p e r io d  as  a  resu lt  o f  a  rem ission . 
I n  e ith e r  ca se  th e  p r ison er  w ou ld  h a v e  c o m p le te d  th e  se rv in g  o f  h is  
se n te n ce . •

I  a m  a lso  in  a g re e m e n t w ith  m y  L o r d  th e  C h ie f  J u s t ic e  th a t  h a d  i t  been  
t i ic  in te n t io n  o f  t h e  L eg is la tu re  to  p e r m it  a  rem ission  o f  a  se n te n ce  to  
a ife e t  th e  p e r io d  o f  d isq u a lifica tion  th e  p r o v is o  to  S e c t io n  13 (3 ) ( / )  w o u ld  
h a v e  b e e n  e x p re s se d  in  d iffe ren t la n g u a ge .

T h e  v ie w  th a t  co m m e n d e d  it s e lf  t o  th e  m a jo r ity  o f  th e  B e n ch  w h ich  
d e c id e d  th e  ease  o fSamaraueem v. Jaycwardene g iv e s  e f fe c t  t o  th e  p la in  
la n g u a g e  fo u n d  in  S e ctio n  13 (3) ( / )  a n d  le a v e s  n o  ro o m  fo r  th e  stra in ed  
in te r p r e ta t io n  c o n te n d e d  fo r  b y  learn ed  C ou n se l fo r  th e  ap p e lla n t.

I  w o u ld  d ism iss  th e  a p p ea l w ith  costs .

Appeal dismissed.


