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D iv o rc e— A d u lte ry  o f  w ife — D e n ia l  o f  p a te r n i ty  o f  ch ild  b y  h u sb a n d — B u rd en  
o f  p r o o f— M ea s u re  o f  d a m a g es—C osts— C iv il P ro c ed u r e  C o d e , s .  612— 
E v id e n c e  O rd in a n ce , S e c . 112 .

Where, in an action for divorce, the hnsband denies the paternity of a child, 
the burden is on the hnsband to prove that he is not the father.

Where, the hnsband had access to his wife at a time when the child 
could have been begotten, the fact that during a material part of the 
time the wife was in terms of intimacy with another man does not entitle 
the hnsband to ask the Court to hold that he is not the father of the 
child.

P e r  Wuetbwsbdbnb J.
In the assessment of compensation to the huBband for injury to his 

feelings and the blow to bis marital honour, the fact that he acted 
carelessly in allowing his wife to associate freely with the co-respondent, 
a man of a different race and creed, and neglected to determine their 
association, may be taken into consideration in reducing the measure of 
damages. '

Where adultery was proved, the co-respondent alone was condemned 
to pay the costs of the husband in accordance with the provisions of 
section 612 of the Civil Procedure Code.

TH E  pla in tiff in stitu ted  th is  a ction  against th e  1st d efen d an t asking1 
for  a decree  o f  separation  a m ensa et thoro on  th e g rou n d  o f  m a lic iou s  

desertion  and c la im in g  a lim on y  and th e cu stod y  o f  h er tw o  ch ild ren  
H orten se  and  Josep h  R ich ard .

T h e first d efen d an t filed  answ er d en ying  th at h e  deserted  th e p la in tiff  
m a lic iou sly  and p lead in g  th at th e p la in tiff c o m m itte d  ad u ltery  w ith  the- 
2nd  d efen dan t. H e  den ied  th at h e w as th e fa th er o f  J osep h  R ich a rd . 
H e  asked fo r  a d issolu tion  o f  th e  m arriage and th e  cu stod y  o f  H orten se,. 
and c la im ed  R s . 25 ,000  as dam ages against th e se con d  defen dan t.

T h e secon d  d efen d an t filed  an answ er and th e p la in tiff filed  a rep lica tion , 
d en ying  the allegations m a d e  against th em . T h e  D istr ic t  Ju d ge  granted  
a  decree fo r  d iv orce  to  th e  first d efen d an t and con d em n ed  th e  second ' 
d efen dan t to  p a y  R s . 15 ,000  as dam ages. H e  h eld  th a t p la in tiff had. 
com m itted  ad u ltery  w ith  th e secon d  d efen d an t and th at J osep h  R ichard, 
w as n ot th e  ch ild  o f  th e first d efen d an t.

N. Nadarajah, K .C . (w ith  h im  E . B . W ikrem anayoke, H . W . Jaya- 
wardene, and  G. T. Sam arawickrem e), fo r  th e p la in tiff, ap pellan t in- 
S . C . N o. 119 and  resp on d en t in  S . C . N o. 118.— T h e  p la in tiff asked f o r  
a ju d ic ia l separation  on  th e  grou nd  o f  m a liciou s desertion  and  relied  on  
th e le tte r  P  1 sen t to  h er  b y  th e  first d efen d an t sh ortly  a fter h e  le ft  h er. 
T h at letter con ta in s a fin a l repu d iation  o f  th e  m arriage tie  and , to g e th e r  
w ith  h is  ev id en ce  th a t h e w as fin a lly  leavin g  her, w ou ld  en title  h er  to  a.
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d ecree  unless the first defen dan t su cceed ed  in  proving th e charges o f  
adultery . T h e allegations o f  adultery a t “  M erlton  ”  depend entirely 
o n  th e evidence o f  the servants. T h e ev iden ce needed carefu l scrutiny , 
b u t the trial ju dge  approached  the exam ination  o f  the. ev idence on  the 
fo o tin g  th at th e pla intiff w as a  “  sexually  starved w om an  ”  because
h er husband had been  aw ay for  a short tim e. T he assu m ption  is un­
w arranted and his conclusion s based on  it shou ld  not be  adopted . As 
to  th e  in cident at B andaraw ela  th e ev iden ce is h azy  and n o  adverse 
in ference should have been  draw n.

A part from  the sp ecific  charges o f  adultery at “  M erlton  ”  and at 
B andaraw ela the first d efen dan t sought to  prove adultery b y  show ing
th at the plaintiff had given  birth  to  a ch ild , Joseph  B ichard , w ho cou ld
n ot be  his ch ild  as the possib le period  o f  gestation  w as too  short. In  this 
-connection  the trial ju dge  refused  to  allow  the pla intiff to  ca ll D r. T h eo ­
bald , an obstetrician  o f  in ternational fam e, on  the ground that his nam e 
w as n ot on  the list o f  w itnesses filed before  the hearing o f  the action. 
I t  is su bm itted  that the learned judge w as w rong in doing so— In re Chen- 
nell ’ . S ection  175 em p ow ers the court to  perm it such  a w itness to  be  
ex a m in ed  if  specia l c ircu m stan ces appear to  it to  render it advisable 
in  the in terests o f  ju stice . In  th ese c ircu m stan ces th e A pp ea l Court 
has, under section  37 o f  th e C ourts O rdinance and section  773 o f  the 
C iv il P rocedure C ode, th e pow er to  hear the evidence— H erath Singho v. 
Appuham i 2; H endrick Appuham y v. Pedrick Appuham y  s .

T h e  first defen d an t has n o t su cceeded  in proving that Josep h  B ich ard  
is n ot his ch ild . T h is ch ild  w as b o m  during the continuance o f the 
m arriage betw een  h is m other, the plaintiff, and the first defendant. 
S ection  112 o f  the E v id en ce  O rdinance is therefore ap plicable— Amina 
Vm m a v. Nuhu L ebbe  4 ; Mary v. Joseph  5. I t  has been  held  b y  the 
F u ll B en ch  th at "  access ”  in section  112 m eans “  actual intercourse ”  
and n ot “  opportu nity  for intercourse ” — Jane Nona v. L eo  *. See also 
Jaganatha Mudali v. Chinnaswami Chetty  7 and Samuel v . A nnam m al8. 
T h e  v iew  is expressed in  th e  decision  o f the P rivy  C ouncil in Karapaya 
Servai v. Mayandi 9 that the w ord "  access ”  m eans no m ore than “  opp ortu ­
n ity  for  in tercou rse .”  In  the present case, how ever, there is ev idence not 
o n ly  o f  opportu n ity , bu t also o f  actual intercourse on  A u gust 9, 1941. 
A n d  on ce  it is show n th at the husband h ad  intercourse w ith  h is w ife  the 
presu m ption  o f  leg itim acy  is n ot to  be  rebutted  by  p roo f th at other m en  
a lso  w ere in tim ate w ith  the w om an— Gordon v. Gordon 10; Warren v. 
Warren Jaganatha Mudali v. Chinaswami Chetty (supra).

T h e m edica l ev iden ce led  in th is case supports the position  that Joseph  
B ichard  w h o  w as born  on  M arch  26, 1942, cou ld  have been  con ceived  
a s  the result o f  the co itu s  on  A u gust 9, 1941. The finding o f  the trial 
ju d g e  that the first defendant can n ot be the father o f  the ch ild  is not 
co rrect . T h e  period  o f  gestation  o f  a child  is taken to  be about 9  calendar

» L .  R . 8  C h . D .  4 9 2  a t  506 . 
* (1 9 2 0 ) 2 2  N .  L .  R .  3 61 .
8 (1 9 2 6 ) 2 7  C . L .  W.. 8 7 .
4 (1 9 2 6 )  3 0  N .  L .  R .  2 2 0 .
8 (1 9 3 5 )  1 5  C . L .  R e c . 3 5 .

8 (1 9 2 3 ) 2 5  N .  L .  R .  241 .
7 A .  I .  R .  1 9 3 2  M a d . 39 .
8 A .  1 . R .  1 9 3 4  M a d . 310.
9 A .  1 . R .  1 9 3 4  P .  C . 49. 

19 L . R . (1 9 0 3 ) P .  1 41 .
11 L .  R . (1 9 2 5 ) P .  1 07 .
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m on th s or, m ore generally , 10 lunar m on th s  m in u s 15 days, i .e ., 265 d a ys . 
F ifte e n  d ays are d ed u cted  on  th e  assu m ption  th at ovu la tion  takes p la ce  
in  th e  m id  m en stru u m . B u t  as m o s t  m ed ica l exp erts agree th at ov u la tion  
m a y  take p la ce  a t any tim e  in  th e in ter-m en stru a l c y c le  a  b igger red uction  
w ou ld  be m ore correct. I t  m a y  b e  said, th erefore , th a t th e p eriod  o f  
gesta tion  w ou ld  n orm ally  b e  betw een  273 to  252 days. A fte r  su ch  a 
period  o f  gestation  a ch ild  b o m  w ill b e  a fu ll term , fu lly  d ev e lop ed  ch ild . 
B u t  T a y lor  says th at th e  m o s t  progressive d ev e lop m en t occu rs  in  th e 
last tw o  m on th s and  w hile  a 7 m o n th s ' ch ild  m a y  b e  c learly  d istingu ished , 
an  8  m o n th s ’ ch ild  is n o t  w ith  an y certa in ty  to  be  d istinguished  fr o m  
on e b o m  a t th e  9th  m on th . M oreover, th e period  o f  gesta tion  is fo u n d  
in  cases to  be  len gth en ed  o r  abbreviated  ow in g  to  in d iv id u a l variations. 
T h e decisions in  GaskAl v . Qaakill 1 and  Clark v . Clark 2 are applicable- 
to  th e fa c ts  o f  th is case . T h e  m ed ica l au th orities say th a t th e  de livery  
o f  a fu ll-term  ch ild  m a y  vary  from  174 days to  330 days a fter  fru it fu l 
co itu s— D e  L e e  and G reen h ill ’s Principles and Practice o f Obstetrics 
(8th  ed.) p p . 96-7, 65 ; R . W . J o h n sto n e ’s T extbook o f M idwifery (10th ed .) 
p . 93; M o d i’s M edical Jurisprudence and Toxicology (1943 ed.) p. 3 2 5 ; 
T a y lo r ’s M edical Jurisprudence (1934 ed .) pp. 41, 47, 53 ; T w e e d ie ’s- 
Practical Obstetrics (6th ed.) p. 3 3 ;  M azer an d  Is ra e l ’s M enstrual D is­
orders, pp. 56, 70, 185; C a m eron ’s R ecen t Advances in Endocrinology  
(4th ed .) pp. 286-7; H a r tm a n ’s Time o f  Ovulation in W om en  (1936 cd.) p. 
6 3 ; T itu s ’s  M anagem ent o f  Obstetric Difficulties (2nd ed.) p. 112. M ed ica l 
S cien ce  has n ot y e t  a d va n ced  far en ou gh  to  a ccou n t for  o r  g ive any 
defin ite reason  fo r  th ese  variations. T h e  d octors  m a y  n o t  th erefore  say 
that th e  p eriod  o f  gesta tion  in  th is case is n ot possib le  by  com p a rison  
w ith  th e  d ev e lop m en t o f  th e ch ild , fo r  th e  degree and rap id ity  o f  d ev e lop ­
m en t are n o t m atters o f  certa in ty  and are still a sp ort o f  nature. T h e  
ca lcu lations o f  th e doctors  in th eir  tab les and  statistics  are m a d e  from
the last m en stru a l period  (L . M . P .) .  W h e re  th e on ly  possib le  day  o f
fru itfu l co itu s is k n ow n  it w ou ld  be  in correct to  com p a re  a period  c a l­
cu la ted  fro m  th at date  w ith  p eriods ca lcu la ted  from  th e L .M .P .  A
reduction  o f  like to  lik e  shou ld  be m a d e  b y  redu cin g  th is a lso to  a period
ca lcu la ted  fro m  th e L . M . P . S u ch  a red u ction  w as m a d e  in  Clark v . 
Clark (supra).

N . K . Choksy (w ith  h im  Ivor M isso and J. G. T. W eeraratne) fo r  th e  
second  d efen d an t, ap p ella n t in  S . C . N o. 118 an d  respon den t in  S . C . 
N o. 119).— I f  th e a lleged  m iscon d u ct rea lly  took  p la ce  th e su m  o f  R s . 1 5 ,000  
aw arded  as dam ages in  th is case  is ex cessiv e . T h e  first defen d an t is  
m a in ly  responsib le  fo r  th e situation  w h ich  led  to  th e  m iscon d u ct. T h e  
ab ility  o f  the secon d  d efen d an t to  p a y  has a lso t o  b e  considered—  
M aasd orp ’s Institu tes, Vol. I ., p. 102 (5th ed.). T h e  p rin cip les w h ich  
shou ld  guide a cou rt w hile  aw arding dam ages in  a case  like th e present- 
on e are fu lly  con sid ered  in  D e Silva v. D e Silva e t  al. 3.

H . V. Perera, K .C . (w ith  h im  E . G. W ikrem anayake, C. J. Ranatunge 
and G. Thomas), fo r  th e  first d efen d an t, resp on d en t in b o th  ap p ea ls .—  
T h e  findings o f  th e trial ju d g e  on  th e  qu estion  o f  ad u ltery  are su p p orted  
b y  th e ev id en ce  and  are correct .

1 L .  R .  {1 9 2 1 )  P .  4 2 5 .
• {1 9 2 5 )  2 7  N .  L .  R .  2 8 9 .

* {1 9 3 9 )  2  A .  E . R .  5 9 .
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A s regards the leg itim acy o f  the ch ild  Joseph  B ich ard  th e w ord “  show n ”  
in  section  112 o f th e E v id en ce  O rdinance m eans n o m ore than the w ord 
■" p roved  ”  in  section  3 and does n ot in d icate a higher ddgree o f  d e ­
m on stra tion . A  .presum ption o f  leg itim acy  arises under section  112 
from  the b irth  o f  a  ch ild  during the con tin u an ce o f  a valid  m arriage b u t 
m ay be  rebutted  by  proof o f  n on -access on  th e part o f the husband. 
In  C eylon , unlike E n g lan d , a husband or w ife can- g ive ev iden ce o f  non- 
a c ce ss  to  bastardize a ch ild  born  in w ed lock . T h is poin t and the m eaning 
o f  th e w ord “  access ”  in section  112 w ere decided  b y  th e F u ll B en ch  in  
Jane N on av . L eo (supra). “  A ccess  ”  m eans “  actual in tercourse ’ ’ and n ot

opportunity  for intercourse " .  See also th e decision  o f  the H ou se  o f  L ords 
in Russell v . Russell *. T h e  d ictu m  o f  th e P rivy  C ouncil in Karapaya 
Sarvai v . Mayandi (supra) th at it m eans “  opportunity  ”  is obiter. The 
-evidence o f  th e first defen dan t has been  accep ted  b y  the trial court. 
A ccord in g  to  it there w as no sexual intercourse on  the 9th and 10th o f  
A u g u st, 1941.

Assum ing th at there w as intercourse betw een  husband and w ife on  
A u gust 9, 1941, it is su bm itted  that the ch ild  born  on  M arch  26, 1942, 
-could n ot have been  con ce iv ed  as the result o f  that coitu s. T he ch ild  
in qu estion  d id  n ot bear the slightest sign o f  prem aturity , and its intra­
uterine life  o f  229 days w as to o  short for its v iab ility . N o case has been  
recorded  o f  a fu lly  d evelop ed  ch ild  born  less than 260 days a fter a single 
-coitus— P eterson , H a in es and W e b ste r ’s Legal Medicine and Toxicology 
(2nd ed.) Vol. I ., p ■ 951. T h e m ed ica l ev iden ce o f  D octors  W ickram a- 
suriya , A ttyga lle  and N avaratnam  is recon cilab le  w ith  th e  position  that 
th e  ch ild  cou ld  n o t h ave  been  con ce iv ed  on  A ugust 9, 1941. D r. Thiaga- 
ra ja h ’s ev id en ce  is biassed. C on ception  can  take p lace  on any  day  in a 
w o m a n ’s life— Combined Textbook o f Obstetrics and Gynaecology b y  K err 
■and others (3rd ed .) p . 181; S ydn ey  S m ith ’s Forensic Medicine (1945 ed.) 
p. 318. T h e date o f  the L . M . P . is su sp ect in the present case. A  good 
num ber o f  question s p u t to  the doctors, and vne answers given  by  them  
w ere on  th e  foo tin g  th at the date given  b y  the plaintiff w as correct. 
I f  w e elim inate th at date  there is com p lete  agreem ent am ong the doctors 
ca lled  by  the first defen dan t th at a ch ild  o f the degree o f developm en t 
observed  by  D r. W ickram asu riya  cou ld  not h ave been  born  on  M arch  
26 , 1942, from  a coitu s on  A ugust 9, 1941. D r. Thiagarajah  finds difficulty 
in agreeing w ith  th e oth er doctors because o f  a prem ature rupture o f  the 
m em branes. H is  d ictin ction  betw een  prem ature and early rupture does 
n o t  find  support in th e books— E d e n  and H o lla n d ’s Manual o f Obstetrics 
.(8th ed.) p. 230 et s eq .; Combined Textbook of Obstetrics and Gynaecology 
b y  K err and others (3rd  ed .) pp. 363, 365. F urther, the evidence show s 
th at w hat actually  h appen ed  w as n ot a prem ature rupture in the sense 
in w h ich  D r. Thiagarajah  uses the term . In  these m atters m ed ica l 
sc ien ce  has n ot y e t  ad vanced  far en ough  .for a doctor to  say w ith  m a th e­
m a tica l precision  th is is possib le bu t not that. I t  is a question  o f ex- 

-perience, a  m atter o f  statistica l possib ility  or im possibility . -The fact 
th a t  th e pla intiff w as carrying on  an adulterous in tim acy  w ith  the 
-second defen dan t at or abou t th e tim e con cep tion  m u st have taken place 
i s  very , relevant. T h e C ou rt m ay  presum e a “  sport o f  nature ”  on ly  

1 L. R. (1924) A . C. 687.



W UEYEW ABDENE J.—AOtu and Alles.

w here th e  w om an  has b een  ch a ste . I n  th is resp ect th e presen t case  is 
c lea r ly  distinguishable fro m  O askill v . OaskUl (supra) and Clark v .  C lark  
(supra).

A p p lica tion  w as m a d e  in  th e  tria l co u rt fo r  a b lood -tes t o f  th e ch ild . 
'This is a recogn ized  m eth od  o f  testin g  leg itim acy . T h e  ap p lication  w as, 
h ow ever, refused.

T h e  su m  aw arded  as dam ages is n o t excessive . I t  is a m a tter  w h ich  is 
.entirely  w ith in  th e d iscretion  o f  th e  tria l cou rt— B u tterw orth  v . B u tter- 
worth  '.  I t  is in correct to  take th e va lu e  o f  th e  w ife  a fter  h er m iscon d u ct. 
P rior to  her m iscon d u ct th e  h om e  o f  th e first d efen d an t and h is w ife  
w as a h ap p y  on e . T h e  first d e fen d a n t h ad  im p lic it fa ith  in  th e  secon d  
-defendant. T h e  fa cts  o f  th e case  show  th at th e co n d u ct  o f  th e  se con d  
-defendant w as th at o f  a treach erou s friend , an d  th e  in ju ry  cau sed  b y  h im  
is a grave one. I t  is n ot n ecessary  to  con sid er  th e  m eans and  in com e 
o f  the co -resp on d en t; w h a t is m a teria l is th e ex ten t o f  th e  in ju ry  cau sed—  
B utterw orth  v . Butterw orth  2. T h e  tria l J u d g e  has n o t a cted  on  any 
w rong prin cip le  w hile assessing dam ages.

Nadarajah, K .C .,  in  r e p ly :— E v e ry  ch ild  born  o f  a m arried  w om an  
d u rin g  the subsistence o f  th e  m arriage is prima facie  leg itim ate  and  the^ 
burden  o f  p roo f on  the d efen d an t to  establish  illeg itim acy  is a .h e a v y  on e 
and m u st exclu d e  all possib le  d ou bt— Gaskill v . Oaskill (supra); P h ipson  
on  E v id en ce  (1942 ed .) 63 3 ; Vol. 2 H alsbury's Laws o f  England (Hailsham  
ed .) paras, 766, 768, 769.

T he d istin ction  draw n by  D r. T h iagara jah  betw een  prem atu re and  
ea r ly  rupture is im p ortan t. P rem atu re rupture a cce lera tes w h ile  early  
rupture retards d elivery— M idwifery by T en  Teachers (1925 ed.) p. 450; 
Journal o f  O bstetrics o f  the British E m pire, Vol. 50 p. 337.

T h e application  th at th e ch ild  shou ld  be  subm itted ;- to  a b lood -tes t 
w as righ tly  refuse'd— E . v. E . et al. 3;  P eterson  and 'W e b s te r ’ s Legal 
M edicine and Toxicology (2nd ed.) p. 218. ‘ j

Cur. adv. vult.
M ay 11. 1945. W ijeyewardene J .—

T h e  p la in tiff in stitu ted  this a ction  on  A p ril 2, 1942, against th e  first 
d efen d an t asking for a  decree  o f  separation  a m ensa et thoro on  th e ground 
o f  m a lic iou s  desertion  and c la im in g  a lim on y  and th e Gustody o f  Her tw o  
ch ild ren  H orten se  and  J osep h  B ich ard .

'  , \

T h e  first d efen d an t filed  answ er d en ying  th at h e deserted  th e--p la in tiff 
m a lic iou sly  and p lead in g  th at th e  p la in tiff co m m itte d  ad u ltery  w ith  th e  
secon d  d efen dan t. H e  d en ied  th at he w as th e fa th er o f  th e  y ou n ger ch ild , 
J osep h  B ich ard . H e  asked for  a d issolu tion  o f  th e m arriage and the 
cu s to d y  o f  H orten se  and  c la im ed  B s . 2 5 ,000  as dam ages against th e 
se con d  defen dan t.

T h e  secon d  d efen d an t filed  an  answ er and th e  pla in tiff filed  a rep lication  
d en yin g  th e allegations m ade against th em .

T h e  D istrict Ju d g e  d elivered  ju d g m en t g ra n tin g ’ a decree  for  d iv orce  
to  th e  first d efen d an t an d  d irectin g  th e  secon d  d efen d an t to  p a y  B s . 15 ,000 
as dam ages. H e  h eld  th at th e p la in tiff h ad  co m m itte d  ad u ltery  w ith

1 L. R. (1920) P  126 at 13$. *  L. R. (1920) P  126 at 147.
* S. A . L. R. (1940) T. P . D. 333.
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th e  second, defen dant and th at Joseph  R ichard, w as n ot the ch ild  o f  th e  
first defendant. H e  gave the cu stod y  o f  H orten se  to  th e first defendant 
and m ade n o order for a lim ony in  favour o f  th e pla intiff or  Joseph  R ichard .

B o th  the plaintiff and the secon d  defendant have appealed  from  the 
ju d gm en t o f  the D istrict Ju dge. A p p ea l N o. 118 is the appeal o f  th e  
secon d  defendant and A pp ea l N o. 119, th e  appeal o f  the plaintiff.

T h e  first defendan t is a B arrister-a t-L aw  prasticing in C olom bo and 
w as acting  as a C row n C ounsel during a part o f the period m aterial t o  
th is aotion . T he first d e fen d a n t’s parents w ere m em bers o f a com m u n ity  
kn ow n  as C olom bo C h etties. T h e pla intiff is the ch ild  o f  a C o lom b o  
C hetty— a cousin  o f  the first d e fen d a n t’s m other— by  a B u rgh er w ife . 
B o th  th e  plaintiff and the first defen dan t are described in the m arriage 
certificate  as C ey lon  T am ils . A t th e tim e o f  their m arriage in 1933 th e  
plaintiff w as tw en ty  years and the first defendant tw en ty  eight years. 
T w o  children  w ere born  to  the plaintiff, H orten se  in  1938 and Josep h  
R ich ard  on  M arch  26, 1942.

T he secon d  defen dan t is a D octor  in G overnm ent Service. H e  is a 
M alay, 47 years o ld , m arried  to  a M alay lady and is the father o f  seven 
children .

T ow ards th e end  o f  1940 th e secon d  defen dant becam e a very  in tim ate 
friend  o f  th e plaintiff and the first defen dan t and v isited  th em  at th eir  
residence, “  M erlton  ” , G reg ory ’ s R oad , C olom bo. H e  began to  lunch  
at "  M erlton  ” , at least, every  Su n day and go w ith  them  frequ ently  to- 
dances and concerts. A b ou t th is tim e the first defendant had d isposed 
o f  his car and w henever h e  and his w ife  w anted  to  g o -sh op p in g  o r  call 
on  their friends the first defen dant used to  telephone to  the secoh ff' 
d e fen dan t for his car. T h e  secon d  defendant w ho did n ot em p loy  a 
driver w ou ld  drive his car to  “  M erlton  ”  and w ait at “  M erlton  ”  w hile  
th e plaintiff and th e first defen dan t w ent in his car. H e  had to  w ait 
som etim es an h our or tw o  at ”  M erlton  ”  until they  returned.

T ow ards the end o f  January , 1941, the first defendant w ent to  Jaffna 
to  prosecute  a t the C rim inal Sessions o f  the Suprem e C ourt w hich  open ed  
there on  F ebruary  1, leaving at “  M erlton  ”  besides the servants, th e  
plaintiff, M erita  (a youn ger sister o f  the plaintiff) and N oel (a  you n ger  
broth er o f  the plaintiff) w ho w as aw ay from  h om e for the greater part o f  
the day. O n leaving for  Jaffna the first defendant asked the second  
d efen d an t to  look  after his w ife  and sister-in -law  and th is w as understood 
b y  th e secon d  defen d an t to  m ean  th at he should  ca ll on  th em  during th e  
absen ce o f  the first defen dan t and take th em  in his car w hen  they  w anted 
to  go  shopping or to  attend  d ances and con certs. T h e  plaintiff h erse lf 
w as in  Jaffna from  F ebruary  27 to  M arch  4. A fter  returning to  C o lom bo , 
she rem ained at “  M erlton  ”  till M arch  20.

A lice , the cook  em p loyed  at “  M erlton  ” , says that the secon d  defen d an t 
v isited  "  M erlton  ”  frequ en tly  by  day during th is period  w hen  th e  first 
defen d an t w as aw ay at Jaffna and the p la intiff w as a t “  M erlton  ” . S h e  
saw  h im  going in to  the spare room  and n oticed  the plaintiff com in g  out 
o f  th e  room  w hile the secon d  defen dan t w as still in the room . She saw  
th e  pla in tiff in  th e draw ing room  resting h er head on  th e  secon d  defen ­
d a n t ’ s lap  and the p la in tiff and  secon d  defendant behaving  as an ”  aluth- 
jod u w a  ”  (n ew ly  m a rried  coup le ).
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T h e  p la in tiff w en t to  B a n d araw ela  fo r  a  ch an ge about M arch  20, 
w ith  M erita  an d  H orten se  an d  stay ed  at a board ing house  run  b y  M rs. 
S o lom on s. O n A p ril 12, th e  secon d  d efen d an t h im se lf w a s  a t B a n d ara ­
w e la  h aving  gon e  th ere tw o  o r  th ree days earlier fo r  th e  E a ste r  vacation . 
H e  w as stay ing  a t  a  board in g  h ou se  run b y  M rs. O u tsch oom . D r. 
B a b a p u lle , w h o  'w as sp en d in g  a  fe w  d a ys a t O u tsch o o m ’ s during E aster, 
sa y s  h e saw  th e  p la in tiff en tering  th e  secon d  d e fen d a n t 's  room  .one n ight 
a fter d inner. H e  is unable t o  say  w h eth er  th e  secon d  defen dan t w as, 
in  fa ct, in  the room . I  d o  n o t h esita te  to  a ce p t th e ev id en ce  o f  D r . 
B a ba p u lle . I t  is n o t th e case  fo r  th e  p la in tiff th a t sh e  w en t to  th e  room  
o f  th e  secon d  d efen d an t fo r  som e  in n ocen t p u rpose. S h e  den ies going 
there and  th e  secon n d  d efen d an t den ies an y  kn ow ledge o f  a v is it b y  the 
p la intiff.

O n A p ril 17 first d e fen d a n t w as a t “  M erlton  ”  h av ing  co m e  dow n  
from  Jaffna . T h ere  w as a  b irth d a y  pa rty  a t “  M erlton  ”  th at d a y , as it 

'w a s th e  b irthday  o f  th e  first d efen d an t. T h e  p la in tiff ca m e  from  B and ara ­
w ela  w ith  H orten se  fo r  th at party . T h a t even in g  it  w as arranged w ith  
th e  kn ow led ge  o f  th e  first d e fen d a n t th a t p la in tiff, seoon d  defen dan t. 
M r. N am asivayam  and M iss  L u d ow y k e— the la st tw o  be ing  friends o f  tlje  
p la in tiff an d  th e  tw o  d e fen d an ts—e h o u ld  g o  to  B and araw ela  in  M r. 
N a m a siv a y a m ’s  car  th e  n e x t -d a y  and leave  B an d araw ela  w ith  M erita  
fo r  a  T en n is d a n ce  a t N u w ara E liy a  on  A p ril 19 an d  return  t o  C o lom bo  on  
A pril 20 . In  p u rsuance  o f  th is arran gem ent, th e p la in tiff w ired  to  her 
fr ien d  M rs. Ja yew ick rem e ask in g  h er to  h a v e  d in n er an d  sleeping a cco m m o - 

-d a t in n  ready for  tw o  a t h er bu n ga low  in  B an d araw ela  on  th e  19th. I t  
w as arranged at th e tim e  th at the p la in tiff and M iss L u d ow y k e  sh ou ld  
sp e n d  th e n ight o f  A p ril 19 a t M rs. J a y ew ick rem e ’s . T h e secon d  
d efen d an t in ten ded  to  go  to  a H o te l or to  O u tsch oorn ’s  if  th ey  h ad  
a ccom m od a tion  fo r  th e  n igh t. H e  h ad  m oreov er som e  friends in  B and ara ­
w e la  w ith  w h om  h e  co u ld  h ave stayed . W h e n  th e p a rty  reached  B a n d ara ­
w ela , M iss  L u d o w y k e  w as le ft  beh in d  in  M rs. S o lo m o n ’ s board ing  house  
con trary  to  th e  arrangem ent m a d e  in  C o lom bo , and M r. N am asivayam  
w e n t  to  th e  house o f  M r. D ias , a  friend  o f  h is. T h e  pla intiff w en t w ith  
t h e  secon d  d efen d an t to  th e bu n ga low  o f  M rs. Jayew ick rem e. M rs. 
J a yew ick rem e h ad  p repared  a  room  w ith  tw o  bed s. She d id  n o t e x p ect 
th e  pla in tiff to  co m e  w ith  th e secon d  d efen dan t. T h e  p la in tiff and th e ' 
-second defen d an t d in ed  a t M rs. J a y e w ick re m e ’s, and th e second  d efen dan t 
d id  n o t sh ow  any  in clin ation  to  leave  th e  bu n galow . M rs. J a yew ick rem e 
then  d irected  her b roth er-in -law  to  prepare a bed  fo r  th e secon d  d efen d an t 
in  the sp are room  ad join in g  th e  room  set apart fo r  th e p la intiff. T h ere 
w a s  a  com m u n ica tin g  d oor  betw een  th e  tw o  room s w h ich  w ere  thus 
o c cu p ie d  b y  th e  p la in tiff and th e  secon d  defen dant. T hese fa cts  are 
a d m itted , b u t  th e  C ou n sel for  th e  p la in tiff and th e  secon d  defen d an t 
co n ten d ed  th a t  n o  in feren ce  o f  m isco n d u ct on  A p ril 19 sh ou ld  b e  draw n 
fro m  th ose  fa cts . T h ey  h ave  n ot been  able to  expla in  w h y  th e  secon d  
d e fen d a n t d id  n o t  ad here t o  h is original p lan  o f  .going t o  a  H o te l o r  
M rs. O u tso h o o m ’ s board ing h ou se  and preferred  to  p u t M rs. Ja yew ick rem e 
in to  u nn ecessary  in con v en ien ce . H e  is an  ed u ca ted  person  and h e  
w ou ld  h a v e  n oticed  th at th e h ostess ex p ected  h im  t o  g o  aw ay  a fter  
d inner. T h e  p la in tiff k n ew  -th e bu n ga low  w ell having- stayed  th ere 
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previously . She m u st h ave know n th a t there w as a  com m u n ica tin g  
door  betw een  th e  tw o room s. H ow ever, she chose  to  rem ain  silent 
instead  o f  asking th e  secon d  defendant to  go aw ay. She need n ot have 
fe lt  any uneasiness about m aking th is request, as she w as adm ittedly  
a  c lo se  friend  o f  th e  secon d  defendant. Sh e kn ew  at th is tim e that there 
w as a good  deal o f  talk  ab ou t h er  and the second  defendant and y e t  she 
prefered  n ot to  interfere w ith  th e secon d  defendant w ho w as going t o  
p la ce  h er in  a  false p osition  by  occu p y in g  th e adjoin ing room .

T h e  plaintiff an d  others returned to  C olom bo on  A pril 20, and th e  
plaintiff con tin u ed  to  live  at “  M erlton  ”  w ith  M erita  and H ortense. 
N oel w as n o t staying then  at “  M erlton  ” . T h e  first defendant 
le f t  “  M erlton  ”  fo r  Jaffna on  A pril 19, and returned to  “  M erlton  ”  on  
A ugust 9. H e  le ft  again for  Jaffna on  A ugust 10 and returned finally on  
A ugust 20 to  “  M erlton  ”  w here he continued  to  reside w ith  the plaintiff 
until D ecem ber 19, w hen  h e  le ft  the house taking H orten se  w ith  him .

T h e  plaintiff w as taken  ill on  Ju ly  9 , 1941, and M erita  telephoned  at 
on ce  to  D r . G unasekera, the fam ily  D octor, and the second  defendant. 
T h e  second  defen dan t cam e first and D r. G unasekera w ho ca m e a  little  
later fou nd  h im  in p la in tiff’s bed  room  w ith  th e plaintiff w hile M erita  w as 
in  th e  verandah. D r. G unasekera thought from  the sym p tom s that th e  
p la in tiff’s illness w as due to  renal co lic , appendicitis or ectop ic  gestation. 
H e  had to  exam ine her n ext to  th e skin. F or  th is purpose she had to  
undress partially. D uring  th is exam ination  the second  defendant 
e le cted  to  rem ain  in  th e bed room  though  h e w as n ot there in his cap acity  
as a D octor  attending on  th e plaintiff.

A lice  says th at after th e p la in tiff’s return from  B andaraw ela on A pril 
20 th e secon d  defen dan t spent som e nights as “  M erlton  ”  and th e 
plaintiff and th e  second  defen dan t occu p ied  one room  on  these occasions 
and th at th e  p la intiff alone w as taken ou t by  the second  defendant in 
h is car som etim es after d inner. A nother servant P abilis refers to  an 
in cid en t b y  day during th is period . T he plaintiff w as in the spare room  
with' the second  defen dan t w hen  P abilis found the p la in tiff's  father com in g  
to  th e bungalow . P abilis ran and knocked at the door o f  the spare room  
and then  th e plaintiff rushed ou t o f the room  and by  going along som e 
passage unseen by  th e  fa th er  contrived  to  m ake it appear to  her father 
th at she had been  in h er ow n bed room  w hen  her father arrived. T h e  
D istrict Ju dge accep ts th e ev iden ce o f  A lice  and Pabilis.

A s the D istr ict Ju dge appered to m e to  have m isdirected h im self 
w hen  h e proceed ed  to  consider th e eviden ce o f  adultery on  the erroneous 
assum ption  th at th e pla intiff w as in M arch  a “  sexually  starved w ife  ’ ’—  
an assum ption  based solely  on  the fa ct that the husband had  then been  
aw ay from  her for  th ree or four w eeks— I  exam ined  the ev id en ce  carefu lly . 
On th at exam ination  I  have reached  the decision  that th e first defendant 
h as established  the charge o f  adultery.

N ow  I  shall consider the question  as to  the leg itim acy  o f Joseph  R ichard  
w h o  w as b o m  on  M arch  26, 1942. S ection  112 o f  the E v id en ce  O rdinance 
e n a e ts : —

“  T h e fa c t  th a t any person  w as b o m  during the continuance o f  a
va lid  m arriage betw een  h is m oth er an d  any m an, or w ith in  tw o  hundred
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an d  eigh ty  days a fter  its  d isso lu tion , th e  m o th e r  rem ain ing u nm arried ,
' sh all b e  con clu siv e  p ro o f th a t  su ch  person  is  th e leg itim ate  son  o f  th a t 

m a n , unless i t  can  b e  sh ow n  th a t th a t m a n  h ad  n o  access to  th e  m oth er  
a t an y tim e  w hen  such  person  co u ld  h ave  b een  beg o tten  o r  th at h e  w a s 
im p o te n t .”

T h a t section  has been  con stru ed  in  Jane N ona  a . L eo 1, w h ich  is a d ec i­
sion  o f  th e  F u ll B e n ch  and  is b ind ing  on  us. I t  w as h e ld  in th a t case 
th at th e w ord  “  access ”  w as used in  section  112 o f  th e  E v id e n ce  O rdi­
n an ce  in  th e  sense o f  “  actu a l in tercou rse  ”  an d  n o t “  op p ortu n ity  fo r ’ 
in tercourse I t  w as fu rther h e ld  th at ou r  C ou rts shou ld  n o t s e t  o n  
th e  ru le o f  E n g lish  L a w  th at parties to  a m arriage shou ld  n o t  b e  
perm itted  to  g ive  ev id en ce  as to  th e  fa c t  o f  th e  absen ce  o f  in tercourse 
betw een  th em .

T h is case  has been  presen ted  on  th e  fo o tin g  th a t  th e first d efen dan t 
h ad  sexual in tercourse w ith  th e  p la in tiff on  A p r il 17, 1941, and th en  
again on  A u gu st 9 , 1941. I t  is n o t su ggested  th at J osep h  B ich ard  w as 
born  as th e resu lt o f  th e act o f  co ition  on  A p ril 17, 1941— 343 days be fore  
the date  o f  b irth . T h e  case o f  th e  p la in tiff appears to  be  th at th e  ch ild  
w as born  as th e  resu lt o f  an  a ct on  A u g u st 9 , 1941. T h e  ch ild  having 
been  born  to  th e p la in tiff during th e su bsisten ce  o f  a  va lid  m arriage 
betw een  h er and th e first d efen d an t th e  bu rden  rest on  th e first defen dan t 
to  p rove  th at h e is n o t  th e  fa th er  o f  th e ch ild .

F iv e  m ed ica l w itnesses h ave g iven  th eir  op in ion  on  th is qu estion . 
F our- o f  th em — D r. W ick ra m a su riya , D r. A tty ga lle , D r . N avaratnam , 
and  D r. G unasekera— w ere ca lled  b y  th e  first d efen d an t w hile  D r . T h ia- 
garajah  w as ca lled  b y  th e pla in tiff. O f th ese  w itn esses D r. W ick ra m a ­
suriya w h o  is n ow  dead w as a d m itted ly  regarded  as on e o f  th e  m o s t  
em in en t obstetric ians an d  g y n e co lo g is ts  in  C ey lon . D r. G un asek era  
is  a general m ed ica l p ractition er. H e  d id  n o t c la im  to  be an  ex p ert in  
g y n e co lo g y  or obstetrics  and h e  ad m itted  fran kly  th a t h e d id  n o t s tu d y  
o r  consider th e re levant m ed ica l qu estion s fo r  th e pu rp ose  o f  g iv ing  hi& 
op in ion . T h e  m ed ica l ev id en ce  d ea lt w ith  th e fo llow in g  qu estion s : —

(a) W h a t w as the last m enstrual period  o f  the pla in tiff ?

(b) C ou ld  a co itu s  on  A u g u st 9 , 1941, h av e  resu lted  in  con cep tion  ?

(c ) C ou ld  n o t J osep h  B ich a rd  h a v e  been  begotten  as th e resu lt o f  a.
co itu s  on  A u gust 9, 1941 ?

O n qu estion  (a) there is  th e  ev id en ce  o f  the p la in tiff that h er  last: 
m enstrual p eriod  w as about July 11 to 14, 1941. D r. W ickram asuriyai 
sa ys th at she m a d e  a sim ilar s ta tem en t to  h im  in D ecem b er , 1941. - T h e  
first d efen d an t d isp u tes th e  correctn ess o f  th e  date, as, accord ing  t o  D r . 
W ick ra m a su riya , th e  p la in tiff w as u nable  to  g ive  th e d a te  in O ctober, 

-1941, w hen  she consu lted  h im  first a b ou t h er pregn an cy . I t  is su ggested  
th at in  D ecem b er  she gav e  a la te  d a te  in  order to  b e  in  a  position  to  say 
th at th e  baby  w as con ce iv ed  a fter A u g u st 9 , w h en  th e  first d efen d an t had 
access  to  her. I  am  n ot prepared  t o  a ccep t th at suggestion . D r . W ick ra - 
m asu riya  says th at th e  p la in tiff d id  n ot g ive  th e  da te  in  O ctob er  an d  ad ds 
th at “  she w as rath er ill a t th e  tim e  and look ed  em a cia ted  ”  m id “  sh e  

"  111922) 22 N. L . R . 241.
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was rather con fused  a b ou t the date  T here is som e con flict o f  ev idence 
betw een  D r. W ickram asuriya and th e p la in tiff as to  h er  statem ent to  h im  
in  O ctober. W e  cannot exclu d e  a ltogeth er th e probability  o f  D r. 
W ickram asuriya m aking a m istake. There is clearly  a con flict betw een  
D r. W ickram asuriya  and th e first defen dan t as to  w hat D r. W ick ram a­
suriya to ld  the first defendant in  N ovem ber, 1941 (m arginal page 339). 
T he fa c t is that D r. W ickram asu riya  cou ld  n ot have been  expected  
reasonably to  rem em ber all th at passed  betw een  h im  and the plaintiff and 
the first defendant about O ctober and N ovem ber, 1941, w hen  there w as 
n o ta lk  o f  any trou ble  betw een  th e  spouses. There is also the ev idence 
o f  the first defendant to  th e  e ffect , that plaintiff to ld  h im  in  S ep tem ber 
that she had  m issed  her period  in  S eptem ber. P robab ly , she thought 
at th e tim e that she had  her period  in A ugust because sh e  h ad  “  b leed ing ”  
.in A ugust. A s  th at “  b leed ing  ”  can n ot b e  regarded as tru e m enstrua­
t io n , her statem en t m ade to  th e  first defen dan t d id , in  fa ct, am ount to  
h er saying th a t h er la st m enstru al period  w as in J u ly  and n ot earlier. 
M oreover, D r. W ickram asu riya  has stated  th at he exam ined  th e plaintiff 
on  several occasion s during h er pregnancy and that h e  had  n o reason  
to  th ink as a resu lt o f  su ch  exam ination  th at she h ad  given  h im  an 
incorrect date . T h e  ev id en ce  o f  D r. G unasekera does n o t  necessarily 
prove th at the pla intiff co u ld  n ot have had  her period  on  J u ly  11. I  
w ould, therefore, p roceed  to  con sider th e  m ed ica l ev idence on  th e  footing  
that th e  last m enstrual period  o f  the pla intiff w as about J u ly  11 to  14. 
1941.

W ith  regard to  question  (6 ) D r . W ickram asuriya says that w hile the 
likely period for  fertilisation  w ou ld  be w hat is  kn ow n  as th e  m id  period  
(i.e ., 9 to  17 days from  th e  first date o f  the preceding m enstrual period), 
fertilisation is possib le in the case o f  a norm al w om an  a t  any tim e 
during th e inter-m enstrual period . H e  has “  seen cases w here it  h as 
occurred ju st after or just before  the period is due ” . H e  says th at this 
possibility  is still greater in the case o f  a w om an  w ith  irregular periods. 
T h e  p la in tiff’s ev id en ce  show s that her periods w ere irregular. D r. 
A ttygalle  says (m arginal page 373) that “  in the case o f irregular .people 
it is n ot possible for anyone to  say w ith  any precision  exactly  w hen  the 
ovu lation  period  is ” . Though  he says (m arginal page 394) th at “ it is 
a lm ost im possible ”  for con cep tion  to  take p lace  if the intercourse w as 
“  a cou p le  o f days before  the on set o f m enstruation  ” , h is later ev id en ce  
(m arginal page 394) appears to  restrict th is im possib ility  on ly  to  norm ally  
'm enstruating w om en . H is  observations on  the ev id en ce  o f  D r. W ic k ­
ram asuriya (m arginal pages- 383 and  384) seem  to  su ggest th a t h e ' th ou gh t 
a  conception  about A u gu st 9  w as possib le in th e  case  o f  the plaintiff. 
T h ough  D r. A tty ga lle  answ ers each  qu estion  p u t  to  h im  w ith  greater 
con fid ence than D r. W ickram asu riya  and w ith ou t the cau tion  and  
restraint o f  th e latter, it  is a t tim es difficu lt to  recon cile  th e  different 
answ ers given  b y  h im  in  th e  course o f  h is exam ination .

D r . N avaratnam  thinks th at in  th e case  o f  a w om an  w ith  a  regu lar 
m en stru a l. c y c le  fertilisation  is im possib le  ou tside  the “  9th  to  th e  17tb 
d a y  p e r i o d b u t  h e  is prepared  to  agree (m arginal page 425) th a t if  th e  
p la in tiff had irregular periods she cou ld  h ave  con ce iv ed  even  tw en ty - 
e igh t days after th e  last m enstrual period . D r . T hiagarajah  says th at
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i t  is p ossib le  fo r  an y  w om a n — w h eth er h er c y c le  is  regu lar o r  irregu lar-^  
t o  h ave  a  fru itfu l co itu s  a t  an y  tim e  o f  th e  in ter-m en stru a l p eriod  and  
ad ds (m arginal page 885) th a t “  th e  sa fe  p eriod  o f  O gino and  K naus has 
been  p rov ed  t o  b e  a  failure

O ur atten tion  has b een  in v ited  to  th e  fo llow in g  passage in  M enstrual 
Disorders and Sterility  b y  M azer an d  Isra e l a t page 7 0 : —

“  T h e assu m ption  th at ovu la tion  does n o t  o c cu r  be fore  th e  fifte e n th  
day  o f  th e  ex p ected  flow , regardless o f  th e  len gth  o f  th e  m enstrual 
c y c le , is n ow  w idely  e m p lo y e d  as a  m eans o f  ‘ natural con tra cep tion  ’ 
. . T h is m eth od  o f  con tra cep tion  has n ot ach ieved  un iversal 
accep ta n ce  becau se  i t  is in creasin gly  apparent, as m ore and m ore 
b io log ic  data  accu m u la te , th a t th e  rep rod u ctiv e  c y c le  in th e  h um an  
fem a le  is  c o m p le x  and variab le . T h ere  is , fo r  instance, som e c ir ­
cum sta n tia l ev id en ce  to  in d icate  th at ov u la tion  m a y  o c cu r  m ore  than 
o n ce  in  a sing le  m en stru a l c y c le  and  th at, even  in  th e  h um an , it  m a y  b e  
evok ed  prem atu rely  b y  co itu s . T h ese  h y p oth e tica l c on cep ts  are 
seem ingly  supported  b y  au th en tic  c lin ica l records o f  pregn an cy  
fo llow in g  in stan ces o f  isolated  co itu s  during an y  phase o f  th e  m e n s ­
trual cyc le , even  during m en stru ation . I t  is possib le  th at a  h igh  
d eg ree  o f  sexual ex c item en t du ring in tercou rse m a y  ev ok e  th e  p rod u c ­
tion  or th e  release o f  a su fficien t qu an tity  o f  gon a d otrop ic  h orm on e in 
som e w om en  to  cause ‘ u n tim ely  ’ ovu la tion

T h e  authors con clu d e  th e  d iscu ssion  by. c itin g  w ith  ap proval th e 
op in ion  o f  C . G . H artm an  expressed  in  ‘ Time o f ovulation in W om en  —  

“  W e  still h ave  a  lon g  w ay  to  g o  before  w e  can  brand as a fa lseh ood  
a w o m a n ’s assertion  th at she con ce iv ed  in  th e  so -ca lled  sterile period  
o f  th e  c y c le  ” .

I  h o ld  th at th e p la in tiff co u ld  h ave  h a d  a fru itfu l co itu s  o n  A u gust 9 , 
1941.

A s regards qu estion  (c ) it h as to  be  born e in m in d  th at D r. W ick ra m a - 
suriya  is  th e  on ly  w itn ess  w h o  a tten d ed  on  th e  p la in tiff during h e r  
p regn an cy  and w as presen t a t  th e birth  o f  the ch ild . T h e  o th er  m ed ica l 
w itnesses have to  ba se  th eir  op in ion s o n  th e ev id en ce  g iven  by  D r . 
W ick ram asu riya  w ith  regard  to  th e observation s m a d e  b y  h im .

D r .  W ickram asu riya  s ta te d : —

(1) th a t on  O ctob er  23 , 1941, “  th e u terus w as en larged to  about fo u r
fin gers ’ bread th  ab ove  the ju n ction  o f  th e  p u b ic  bon e ”  and  that 
he considered  th a t “  sh e  w as th en  w ith in  14 and 16 w eeks o f  
gestaton  from  the last menstrual period— an average o f  15 w e e k s .” '

(2 ) th a t on  D e ce m b e r  17, 1941, h e  h eard  th e foe ta l heart sou n ds w h ich
are "  n orm ally  heard a b ou t the 20th  w eek  b u t occa sion a lly  a  
little  ea r lie r .”

(3 ) th a t th e  ch ild  a t th e  tim e  o f  d elivery  w as for all practical purposes
a fu lly  dev e lop ed  ch ild  and th at so far as he recollected  it 
w eigh ed  6$ lb s ., th a t th e  skin w as sm ooth , there w as su b ­
cu tan eous fa t, th e  fin ger nails had  d ev e lop ed  bey on d  th e  tip s , 
th ere w as a. g ood  g row th  o f  hair, th e  te s tic le s  h a d  en tered  the 
scro tu m , th e  b a b y  cried  lu stily , took  to  th e  breast and  su ck ed  
v igorously .
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N ow  w ith  regard to  th e  observations m ade b y  D r.. W iokram asuriya on  
-October 28 and D ecem ber  17 it w ill be n oticed  th at the fa cts  observed by  
h im  are qu ite  consistent w ith  a  con cep tion  about A ugust 9 , as th e oh ild  
w ould  h ave  been  o n  the resp ective  dates in  th e  15th w eek (104th  day) 
and 23rd w eek  (159th  day) o f  gestation  ca lcu lated  from  the first date o f the 
la6t m enstrual period. M overover, D r. W ickram asuriya h im self adm its 
that “  there is som e disagreem ent am ong authors o f  tex t books ”  w ith  
"regard to  the h eigh t o f  the uterus a t various stages o f  pregnancy.

W ith  regard to  th e  observations at th e  tim e o f  delivery it  has to  be 
n oted  that in  h is  ev iden ce D r. W ickram asuriya  generally qualifies his 
statem en t th a t the ch ild  w as fu lly  developed  by  adding the w ords “  for 
■all p ractica l purposes ” . M oreover, h e d oes not state the w eight 
precisely  b u t takes care to  sa y  th at so  far as he recollected  the ch ild  
w eighed 6$ lbs. D r. W ickram asuriya stated  th at h e had a g ood  look  at 
the ch ild , as h e knew  “  the case  w ould  com e to  C ourt ”  b u t  added that 
h e did n o t  ad opt anyone o f  the “  various oth er special m ethod s ”  for 
ascertaining w hether it  w as a fu ll term  child . H e  adm itted  further that 
he failed to  m easure the len gth  o f  th e  ch ild . In  this conn ection  it has to  
b e  n oted  th at accord ing to  Joh n ston e (T ext Book of M idwifery, N inth  
E d ition , page 93) “  m ost observers lay  m ore stress upon length  than upon 
w eigh t ” . D r. W ickram asuriya gave h is op in ion  that the ch ild  m ight 
h ave been  con ceived  roughly about Ju ly  18.

I n  assessing th is  opin ion  it has to  be borne in  m ind  that D r. W ickram a­
suriya agreed w ith  the v iew  expressed in th e follow ing passage at page 47 
o f  vo lum e 2  o f  Taylor’s Principles and Practice of Medical Jurisprudence 
(N inth  E d ition ), v iz . :  —

“  T h e m ost progressive stage o f  develop m en t is considered  to  be  
during th e  last tw o  m on ths o f  gestation— the changes w hich  th e 
foetus undergoes are greater and m ore m arked at this than at any 
other tim e. T h e  general op in ion  is that an eight-m onths ‘ ch ild  is n ot 
w ith  any certa in ty  to  be  d istinguished from  one born at th e ninth 
m on th  ” .

T h e m on th s m en tion ed  in  the above passage are clearly  calendar 
m on th s. D r . W ickram asu riya  agrees further that a ch ild  w ith  an 
uterine ex istence o f  252 days m ay  be  a fu lly  d evelop ed  child . A bab.y 
con ce iv ed  as the result o f  a co itu s on  A ugust 9, 1941, an d  b o m  on  M arch 
26 , 1942, w ou ld  h ave h ad  a  uterine existence o f  nearly  228 days. In  
m aking a com parison  betw een  su ch  a baby  w hose date  o f  con cep tion  is 
ascerta ined b y  re feren ce to  the date o f  co itu s w ith  the cases referred to  
in  th e  tex t books or m entioned  in  records k ept in hospitals it shou ld  be 
rem em bered  th at th e  period  o f  gesta tion  in those cases is ca lcu lated  w ith 
re feren ce  to  th e m enstrual period . T h erefore , fo r  the purpose o f  c o m ­
parison  th e period  o f  gestation  o f  the baby  con ce iv ed  as the resu lt o f  a 
co itu s  o n  A u gust 9 , 1941, shou ld  be ca lcu lated  as from  J u ly  11, 1941. 
th e first date o f th e last m enstrual period  and  then  the gestation  period 

-w ould  b e  258 days or over e igh t calendar m on th s. Such  a baby  a c ­
cord ing  to  T ay lor  can n ot b e  d istinguished w ith  any certain ty  from  a fu ll 
term  baby . (S e e  also T ay lor  (N inth  E d ition ) V olu m e I .  page 153.)
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D r. A ttyga lle  g ives the date  o f  con cep tion  as 270 to  275 d ays b efore  the 
d a te  o f  de livery  thou gh  m o s t  o f  th e te x t  book  w riters m en tion  th e 
low est lim it as  265 d ays. D r . A tty ga lle  w ou ld  thus fix  th e  period  betw een  
J u n e  24  and Ju n e 29, 1941. H e  says th en  th at h e w ou ld  allow  as th e 
ex trem e lim its o f  variab ility  “  tw o  w eeks on  e ith er  side ”  (m arg inal page 
56 9 ). T h is w ou ld  fix  th e  la test da te  o f  c on cep tion  accord ing  to  h im  as 
J u ly  13, 1941.

H e  6ays (m arginal p a ge  385) th at h e  d oes n ot base h is op in ion  “  on  the 
features on ly  b u t on  th e  general observation s (D r. W ick ram asu riya ) m ade 
during th e pregn an cy  p eriod  ” . H e  says defin itely  th a t “ it  is im possib le  
in the case o f  a ch ild  con ce iv ed  on  A u gu st 9 , fo r  th e u terus to  have reached  
up  to  fou r finger breadth s above, th e  Bym physis pu bes on  O ctob er  23 ” .

N o  im p ortan ce  can  b e  a tta ch ed  to  th is expression  o f  v iew  as he 
sa ya  la ter (m arginal page 387) th a t h e is u nable  to  say w h a t a “  fou r 
finger-breadth  sp ace  ”  is and su ggests to  cross-exam ip in g  C ou n sel th at he 
sh ou ld  ascertain  it b y  m easu rin g  D r. W ick ra m a su riya ’ s fingers.

T h e m eth od  o f  m easu rem en t ad op ted  b y  D r . W ick ram asu riya  was 
u n d ou bted ly  unreliable for  th e p u rp ose  o f  form in g  a correct op in ion . P a u l 
T itus ( The M anagem ent o f  O bstetric Difficulties, S e co n d  E d ition , page 111) 
s a y s :—

“  T h e h eigh t o f  th e  fu n du s o f  the u tteru s g ives valuab le  in form atiou  
ab ou t th e  duration  o f  th e p regn a n cy , esp ecia lly  if  m easured  routinely  
a t  frequent in terva ls, as, fo r  ex am p le , a t each  an tep artu m  v isit ” .

"  T hese m easu rem en ts m u st alw ays b e  taken  from  th e  fixed  p o in t o f  
the u pp er edge o f  the sym p h y sis  p u bes , b y  m eans o f  a p e lv im eter  o r  
sim ilar ca liper, in  order to  h ave  an y  d egree o f  a ccu ra cy  or scien tific  
u n iform ity . I t  is  fu tile  t o  a ttem p t any estim ation s o f  th e  period  o f  
gesta tion  or probab le  d a te  o f  con fin em en t b y  su ch  m eth od s as the 
n um ber o f  “  finger-breadths ”  ab ove  the sym p h ysis , or  be low  the 
ensiform  ” .

M oreover, even  w here th e m easu rem en ts are accurate  any op in ion  
ba sed  on  th em  m u st be qualified . D e  L e e  an d  G reen h ill ( Principles and 
Practice o f  Obstetrics, E igh th  E d ition , page 65) s a y : —

‘ ‘ C onclusions as to  th e du ration  o f  p r e g n a n c y . based  on  the h eight 
o f  the fundus ab ove  the p u bes  m u st b e  ca re fu lly  qualified  . . . .  
N aturally  th e a ccu racy  o f  d eterm in in g  th e  du ration  o f  p regn an cy  is 
n ot great, being  d istu rbed  b y  th e in con stan cy  o f  the location  o f  the 
u m bilicus , th e  e la sticity  o f  th e b e lly  w all, in tra abdom ina l cond ition s, 
th e am oun t o f  liqu or am nii, th e size  o f  th e ch ild , its  p osition  and  oth er 
factors. T h e  shape an d  size o f  th e tru n k  a lter  uterine relations 

W ith  regard to  the hearing o f  foe ta l heart bea ts on  D e ce m b e r  17, 
D r . A ttygalle  says it is an “  im p ossib ility  ”  in th e  case o f  a ch ild  con ce iv ed  
about A u gu st 9  (m a rg in a l. page 385), b u t im m ed ia te ly  a fter h e  says, 
“ very  rarely  it  m a y  be  possib le . ’ ’ L a ter, w h en  h e is qu estion ed  ab ou t 
it , he recedes so  m u ch  from  th e  first v iew  o f  "  im p oss ib ility  ”  th at he 
corrects C ou n sel b y  sayin g  th a t h is. earlier answ er w as “  n o t lik ely  ”  
(m arg in a l page 388). S till la ter  h e con ced es  th at “  probab ly  ”  th e heart 
bea ts  cou ld  h a v e  b een  heard on  D e ce m b e r  17.
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D r. A ttyga lle  accep ts the v iew  expressed  in  th e passage c ited  above from  
Taylor's Principles and Practice of Medical Jurisprudence and agrees that 
he oannot “  say w ith out v ery  close  observation  th e  difference betw een  
a ch ild  b o m  in  the eighth  calendar m on th  ”  and  & ch ild  b o m  in  the n inth  
calendar m on th  (m arginal page 8 8 9 ). ' H e  says again that “ any boy  
b o m  in  th e n inth  or ten th  m on th  (lunar m on th ) w ill have the sam e 
characteristics as a  fu ll term  ch ild  ”  (m arginal page 401). H e  agrees 
(m arginal pages 408 and 404) w ith  th e  follow ing opin ion  given, a t page 93  
o f  Johnstone on Midwifery:—

“  T hat pregnancy fo llow ed  b y  th e birth  o f  a fu lly  developed  oh ild  
m ay be prolonged or abbreviated is an observed  fa c t  . . . .  fu lly  
developed  children  have been  recorded  as being  b o m  after gestation  as 
short as 240 days and as lon g  as 314, 320 and even  331 days from  th e  
commencement of the last period " .
N ow  the periods g iven  b y  Joh n ston e are clearly  periods ca lcu lated  from  

the last m enstrual period . D r. A ttyga lle  h im self adm its (m arginal page 
400) th at “  m ed ica l sc ien ce  and authorities have given  the characteristics 
o f  children  reckoned from  th e notion al date ” . A  ch ild  b o m  on  M arch  26, 
1942, as th e result o f  a co itu s on  A ugust 9, 1941, w ou ld  be a ch ild  w ith  a 
gestation period  o f  about 258 days reckoned  from  the last m enstrual 
period and cou ld , therefore, accord ing  to  Joh n ston e ’s v iew  be a fu lly  
developed  child.

D r. N avaratnam  says (m arginal page 419) th at th e concep tion  m u st 
have been  “  som ew here abou t th e 19th Ju n e ”  and” is prepared to  allow  
tw o w eeks “  th is w ay  and .that w ay ” . T h is w ould  fix  the period  o f  
conception  roughly betw een  Ju n e 5 and Ju ly  3. L a ter  he says m ore 
defin itely  (m arginal page 429) th at the ch ild  cou ld  not h a v e .b een  conceived  
“ later than th e end  o f  J u n e " .  Judging solely  b y  the height o f  th e 
uteruts observed  by  D r. W lckram asuriya on  O ctober 23 , he thinks that the 
con cep tion  m u st have been  betw een  J u ly  1 and 19, bu t adm its that the 
height o f  th e uterus is n ot determ ined solely  by  the period  o f pregnancy 
and is liable to  individual variations. H e  conced es the foeta l heart 
beats cou ld  b e  h eard  after th e  20th  w eek. H e  says (m arginal page 426) 
th a t w ith  a norm al m on th ly  cy c le  and proper ovulation  h e w ould  have no 
difficu lty  in distinguishing betw een  tw o  children  b o m  in the n inth  calendar 
m onth  if  their periods o f uterine existence differ b y  m ore than tw o  w eeks. 
W h en  h e is asked w hether the position  w ould  b e  different if he w as consider­
ing  the case o f  an irregularly m enstruating  w om an  his reply  is, “  in the 
case o f  an irregularly m enstruating  w om an  w e go b y  other d a ta ”  .

D r. N avaratnam  adds to  th e com p lex ity  o f th e  problem  w hen  h e seem s 
to  say (m arginal page  429) th at in th e case  o f  a w om an  w ith  an irregular 
cy c le , the period  o f  gestation  should  n ot be  determ ined  from  the last 
m enstrual period.

D r. Thiagarajah says th e ch ild  “  form s the characteristics of fu ll term  
ohild in th e 36th w eek  “  o f  gestation  reck on ed  from  the last m enstrual 
period  and th at “  the subsequent d eve lop m en t o f  the ch ild  is in grow th 
and w eigh t n ot in characteristics ” . H e  draw s further an in ference from  
th e w eight o f  th e ch ild  th at i t  had  a prem ature delivery caused b y  th e  
rupture o f  the m em brane, w hich  even  accord ing  to  D r. W ickram asuriya
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m a y  have h astened  th e  arrival o f  th e  b a b y  By ab ou t ten  d a ys . D r. 
W iokram asuriya h as sta ted  in  ev id en ce  th a t th e  w eigh t o f  H orten se , the 
first ch ild  o f  th e  p la in tiff, w as “  som ew h ere  betw een  six  an d  seven , nearer 
s e v e n ” . D r . T h iagara jah  says, th a t generally  “  su bsequ en t babies are. 
heav ier ”  a n d  th e  fa c t  th a t th e ch ild  in  qu estion  w eigh ed  less than  
H orten se  ten ds to  p rove  th at th is o h i ld . w as b o m  prem atu rely . H is  
position  is (m arg inal p a ge  846) th a t, i f  the la st m en strual p eriod  is J u ly  11 
to  14, it  is  im p oss ib le  to  sa y  th at a co itu s  on  A u g u st 9  co u ld  n o t have 
“  p rod u ced  th is ch ild  " .

T h e  first defen d an t den ies th at h e is th e fa th er o f  th e  ch ild  on  th e sole 
g rou nd  th at h e  h ad  n o  access  to  th e  m oth er  a t any  tim e  w h en  th e ch ild  
co u ld  h ave  been  b eg o tten . C ou ld  it  b e  sa id  th a t t h e  m e d ica l ev id en ce  
proves th at J osep h  B ich a rd  co u ld  n o t h ave  b een  b eg otten  on  A u gu st 9  ? 
T o  say so , the m ed ica l op in ion  m u st be c lear  and  d ecisive . I n  th is case 
th e  op in ions o f  th e  d octors  are  a t tim es con flictin g  w here th ey  are n o t 
hesitating  and d ou btfu l. T h ere are, m oreover, th e  op in ion s o f  th e  tex t 
book  w riters w h ich  th row  a great dea l o f  d o u b t on  th e  case  o f  th e  first 
defen dan t.

I t  w as p o in ted  ou t b y  C ou n sel fo r  th e  first d efen d an t th at th e  present 
case  w as distingu ishable  fro m  Gashill v . Gaskill 1 and  Clark v. Clark * 
as in each  o f  th ese  cases n o  e v id en ce  w as led  to  sh ow  th a t th e  w ife  
had  a lover and  the ch arge o f  ad u ltery  w as ba sed  so le ly  on  the 
abnorm ity  o f  th e p eriod  o f  p regn an cy . B u t  th e  p eriod  in  th is case  
is neither so low  as in  Clark v . Clark (supra) o r  so  abn orm a lly  lon g, as in  
GaskiU v. Gaskill (supra). T h e  p eriod  o f  p regn an cy  here be ing  228  days, th e 
im p robab ility  o f  J osep h  B ich a rd  h av in g  been  beg otten  on  A u gu st 9, 194J., 
is com p a ra tive ly  sligh t. A  ch ild  b o m  to  a  w om an  during th e  su bsisten ce 
o f  a  va lid  m arriage, can n ot, I  th ink , b e  m a d e  a  bastard  on  su ch  ev id en ce  as 
is  given  by  the experts in  th is  case . T h e  fa c t  th at during th e  m aterial 
period  o f  tim e th e  pla in tiff w as on  term s o f  in tim acy  w ith  th e  secon d  
d efen dan t does n ot o f  course  en tit le  the first d e fen d a n t to  ask a C ou rt to  
h old  th at he is n o t  th e fa th er o f  th e ch ild , i f  h e  had  access to  th e  m oth er  at 
a tim e w hen  the ch ild  co u ld  h ave  b een  b eg otten .

In  Cope v. Cope 3 A lderson  J . sa id : —

“  I f  y o u  are satisfied  th at th e h usban d  had  sexu al in tercou rse w ith  
his w ife , th e p resu m p ton  o f  leg itim a cy  is n o t to  b e  reb u tted  b y  its 
being  show n  th at o th er  m en  a lso h a d  in tercou rse w ith  th e w om an . 
T h e  law  w ill n ot, u nder su ch  c ircu m sta n ces , a llow  a  ba lance  o f  the 
ev id en ce  as to  w h o  is m o s t  lik e ly  to  h ave  been  , th e fa th er  ” .

T h a t passage w as c ite d  w ith  a p p roved  in  W arren v. W arren  *.

I  h old  th at the first d e fen d a n t has fa iled  to  p rove  th at J osep h  B ich ard  
is n ot his ch ild .

T here rem ains fo r  con sideration  the qu estion  o f  dam ages. T h e  dam ages 
aw arded in  a  d iv orce  a ction  are com p en sa tory  and  n o t pu n itive . T h e  
tw o  m ain  consideration s govern ing  th e  aw ard o f  su ch  dam ages are • (a) 
th e  actu a l va lu e  o f  th e  w ife  to  th e  h u sband  an d (b) th e prop er co m p e n ­
sation  to  th e  h usband  fo r  th e in ju ry  to  h is fee lin gs, th e b low  to  h is m arita l

1 (1 9 2 1 )  P r o b a te  4 2 5 . 3 (1 9 3 3 )  I  M o o d y  a n d  R o b in s o n  2 6 9 .
* (1 9 3 9 )  A .  E .  R .  5 9 . * (1 9 2 5 )  P r o b a te  1 0 7 .
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honour and the loss to  his m atrim onia l and fam ily  life  (de Silva v . de 8ilo a l )  
T h e D istrict Ju dge says th at " t h e  actu al va lue o f  th is w ife  to  th is 
husband is nil A s regards th e  secon d  consideration  for the
aw ard o f  dam ages, there is n o d ou bt th at the second  defendant 
has betrayed  th e trust reposed  in  h im  b y  th e first defendant. 
O n th e other hand, th e first defen dan t has acted  very
indiscreetly . H e  encouraged th e second  defendant— a m an o f  a different 
race  and  different creed—t o  b e  on  term s o f  c losest friendship w ith  his 
w ife , a lthough th e secon d  d efen d an t’s w ife  w ho is n ot a  Purdah  lady 
refrained from  visiting h is  w ife . H e  p laced  h im self and his w ife  under 
obligation  to  th e secon d  defen dan t. H e  asked the second  defendant to  
ca ll a t "  M erlton  ”  during his absence in  Jaffna. H e  d id  all this though 
h e knew  before  h e le ft  fo r  Ja ffna  th at there had been  ugly  rum ours about 
th e  plaintiff (vide p . 26). H e  knew  that his m other and p la in tiff’s father 
had spoken to  pla intiff ab ou t these rum ours, b u t h e paid  no heed  to  them . 
In  his letter to  his m oth er  he said, “  A ll I  ask is to  b e  allow ed to  live m y 
ow n life  in m y  ow n  w ay  T here is, I  think, in this case evidence o f 
carelessness and n eg lect on  the part o f  the husband in n ot determ ining 
th e c lose  association  o f  the secon d  defen dant w ith  th e  plaintiff. T h e  
secon d  defendan t gets about B s . 1,000 a m on th . H e  has to  support his 
w ife  and seven  children . H e  has n o property and no oth er source o f 
in com e. H e  is in  d eb t and his cheques have been  dishonoured. H is  
cred it is  so low  th at h e is com p elled  to  go  to  A fghan  m on ey  lenders for 
loans o f  m on ey .

Taking in to  consideration  all these c ircu m stan ces and also the dam ages 
usually aw arded in  ou r C ourts, I  th ink  th e secon d  defendant has been  
ordered to  pay  excessive  dam ages. A s m y  brother thinks, how ever,

. that substantial dam ages should  be given  in v iew  o f  the fa c t that certain 
suggestions were- m ade against th e first defendant in the D istrict C ourt,
I  agree to  his assessm ent o f the dam ages at B s . 10,000.

I  have to  refer to  tw o  in cidental m atters at th is stage.

W h en  D r. T hiagarajah  w as being  cross-exam ined  the trial Ju dge put 
• to  h im  th e question , “  Y ou  den y  th at you  have been  tw isting m edica l 

opin ion  to  set up  a  th eory  ”  ? T h e w itness replied, "  Y es. I  m u st e m ­
phatica lly  protest if  any such  suggestion  is m ade ” . T h e Ju dge, there­
upon , in form ed  th e w itness th at “  n o such  suggestion  has y e t  been  m ade ’ ’ . 
In  the course o f  his ju d g m e n t the Ju d ge  says about D r. T h iagara jah : —

"  H is  cross-exam ination  clearly  show s h is partisanship and h ow  w hen 
d islodged from  on e p oin t h e took  refuge beh ind another. I  further hold 
th at being  entirely  biassed in favou r o f, the side w hich  retained h im  he has 
in this case  tried  to  tw ist scien tific  facts  in  order to  accord  w ith  his- 
theories w hich  h e th ou gh t w ould  h elp  the pla in tiff’ s case ” . D r. Tbiaga- 
rajah m u st h ave been  u pset b y  the rem ark m ade by  the Ju dge w hen  he 
w as under cross-exam ination . H e  has n o d ou bt show n som e irritation 
and im patience under th e  stress o f  a long cross-exam ination— though 
to  a less degree than a m ed ica l w itness ca lled  by  the first-defendant. 
S om e con fu sion  has been  crea ted  by  the failure s o m e tim e s 'to  form ulate 
w ith  precision  the question s p u t to  m ed ica l w itnesses. This resulted 

1 i m S )  2 7  N .  L . S .  2 89  at 3 10 .
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o ften  in  th ose  w itnesses understanding  a  qu estion  in  a  sense d ifferent 
from  th at in ten ded  b y  th e  pa rty  p u ttin g  th e  qu estion . I  h ave  exam ined  
th e  ev id en ce  o f  D r . T h iagara jah  a n d  I  th in k  I  sh ou ld  say  in  fairness to  
h im  th at I  h ave  n o  d ou b t th a t  h e gave  h is  op in ion  in  g ood  fa ith . I  m a y  
a d d  that I  h o ld  th e  sam e v iew  w ith  regard  t o  th e  o th er  m e d ica l w itnesses.

W h en  th e  first m ed ica l w itness, D r . W ick ra m a su riya , w as g iving  
ev id en ce  he w as cross-exam in ed  b y  th e C ou n sel fo r  the p la intiff 
o n  an article  con trib u ted  b y  D r. T h eob a ld  t o  th e B ritish  M e d ica l Journal. 
L ater, w hen  D r. A tty ga lle  w as under cross-exam in a tion , it  transpired th at 
D r. T h eoba ld  w as in  C ey lon  at th e  tim e  having  co m e  here on  a v isit. 
T herea fter, th e  p la in tiff f ile d  a  lis t o f  w itnesses con ta in in g  the 
nam e o f  D r. T h eoba ld  and  m o v e d  to  ca ll h im  as an exp ert. A cting  
under section  175 o f  th e  C iv il P roced u re  C od e  th e  D istr ict  Ju dge refused  
th e ap p lication . T h e  C ounsel fo r  th e p la in tiff a p p ea r in g 'b e fo re  us ap plied  
for  leave to  ca ll D r. T h eob a ld  ev en  at th is stage. Ijn th e  cou rse  o f  his 
argum ent the C ounsel for  th e  first d e fen d a n t stated  th at he w ou ld  not 
o b je c t  to  th e ap p lication . E v e n  i f  th e  first d efen d an t op p osed  the 
ap p lication , I  w ou ld  h a v e  granted  it  in  th e  exercise  o f  th e pow ers vested  
in  this C ou rt u nder section  773 o f  th e C ivil P roced u re  C ode , i f  th e  m ed ica l 
ev id en ce  led  in  the case w as less u n certa in  and vag u e  and th u s m ade 
i t  desirable t o  ad m it th e  ev id en ce  o f  D r. T h eoba ld  in  the in terests o f  the 
ch ild .

T o  sum  u p , I  h o ld  (a) th a t th e first d e fen d a n t has p roved  th e  charge 
o f  adultery , (6) that the first d efen d an t h as fa iled  to  d isprove the leg itim acy  
o f  Josep h  B ich ard  and  (c ) th a t th e  dam ages shou ld  b e  red uced  to 
R s. 10,000. T h e  D is tr ic t  J u d g e  w ill h ave  to  ^consider th e qu estion s o f 
cu stod y  and a lim on y  in  resp ect o f  Joseph. R ich a rd .

I  th in k  th a t under section  6 1 2 'o f  th e C ivil P roced u re  C od e  th e  secon d  
d efen d an t a lone sh ou ld  h a v e  b een  m a d e  liable fo r  th e  co s ts  o f  th e first 
defen dan t. S u ch  costs  shou ld  n ot in clude any expenses in curred  b y  th e 
first d efen d an t in p la cin g  b e fo re  th e C ou rt th e ev id en ce  o f  D r. A tty ga lle  
an d  D r. N avaratn am  and in resp ect o f  th e  rela tive  proceed in gs in  C ourt 
as these w itnesses w ere ca lled  so le ly  fo r  - th,e p u rpose o f  g iv ing  exp ert 
ev id en ce  on  th e  qu estion  w h eth er J o se p h  R ich a rd  w as a leg itim ate ch ild . 
E a ch  party  w ill bear his o r  h er  ow n  co s ts  o f  ap peal.

T h e  decree  o f  th e D is tr ic t  C ou rt w ill stan d  su b je ct t o  th e m od ifica tion s 
in d ica ted  in  th e tw o  preced ing  paragraphs.

C a n n o n  J .—

I  agree w ith  th e con clu s ion s  reached  b y  m y  broth er W ijeyew a rd en e  J . 
1 w ish  to  ad d  som eth in g  ab ou t th e  m ed ica l ev id en ce . T h e  learned  D istrict 
J u d g e  thought- th a t D r . T h iagarajah  w as a  partisan  and  a b iassed  w itness, 
an d  th at h e  had, in  con seq u en ce , u n con sciou s ly  stra ined  scien tific  fa c ts  to  
su it  h is theories. M r. N adarajah  asked jjs  to  rev iew  th is criticism , 
su bm ittin g  that, it  w as n o t d eserved . T h e  J u d g e  ba sed  h is cr it ic ism  on  the 
w a y  D r. T h iagara jah  gave h is  ev id en ce  on  three aspects o f  p regn an cy, as 
regards w h ich  th e  J u d g e  rem ark s: —

(1) “  H e  has (perhaps u n in ten tion a lly ) tw isted  sc ie n ce  in order to  
6uit h is th eories regarding irregu lar an d  regu lar m en ses, and  on  .the 
qu estion  w h eth er th ere  can  b e  m en stru ation  w ith ou t ovu la tion . H e
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first said that m enstruation  did n ot depend on  ovulation . H e  then  
changed  .that by  saying ‘ Y o u  m a y  g e t m enstruation  w ithout ovulation 
an d  ovu la tion  w ith ou t m enstruation  and that for  m estruation  to  take 
p la ce  ovulation  m ay  precede i t  ” .

(2) “  W h en  he realised th at the insem ination  delivery period  m ight 
b e  an im portan t fa ctor  in  th is case, he trjed  to  trim  dow n  the effect o f 
D r. W ickram asu riya ’ s ev id en ce  th at th e I .  D . P . is from  265 to  270 
days

(3) “  I t  is a m ed ica l axiom  that if  th e m em branes rupture before th e  
os  d ilates, it  is ca lled  a  ‘ prem ature rupture ’ , b u t D r. Thiagarajah had  
the hardihood .to suggest th a t th e w ord  ‘ prem ature ’ as used in th is  
conn ection  m ea n t prem ature delivery, and had noth ing to  do w ith  a 
stage in  the labour ” .

On going through  th e  record  o f  the ev id en ce  o f  D r. Thiagarajah and, 
indeed, o f  all the expert m ed ica l w itnesses, one is struck by  h ow  frequently  
Counsel an d  the w itnesses are a t cross-purposes ow ing to  the w ay in  w hich 
m ed ica l term s w ere am biguously  used, n ot on ly  in the questions a n d  
answ ers b u t a lso b y  th e w riters o f  the scien tific text-book s, w hich  were 
being  frequently  c ited . T h e  w ord “  m enstruation  ” , for  instance, has 
different m eanings. Such  b leed in g  m ay be ovulating (called  “ prop er”  
m enstruation ) or an ovu latin g  (ca lled  “  pseudo ”  or “  abnorm al ”  m en ­
struation). T o  the laym an  such  w ords as “  gestation  ” , “  fertilisation ”  , 
“  con cep tion  ” , m ay  each  con v ey  one and the sam e id ea ; bu t to  the 
m ed ica l profession  each  o f  these w ords m ay  have m ore than one m eaning. 
B ecau se  the d ifferent senses in w hich  such w ords are used were n ot 
su fficiently  em phasised in th e tex t-b ook s and in the evidence, confusion  o f 
th ou gh t w as bou n d  to  arise, and I  am  inclined to  think that on th at 
accoun t fa lse  im pressions were- som etim es created.

T h e insem ination  delivery  period  o f  265-270 days from  coitus, g iven  by  
D r. W ickram asuriya , w as based on th e assum ption  that ovu lation  
o ccu ried  about the fifteenth  day o f  the m enstruation  cy c le , but 
D r.. Thiagarajah  w as o f  opin ion , like D r. W ickram asuriya , th at ovulation  
cou ld  occu r  on  any day o f  the m enstruation  cycle , in w hich  case th e 
insem ination  delivery  period  cou ld  b e  from  250 days. I t  w as in  th is w ay 
th at h e  appears to  h av e  “  qualified ”  D r. W ickram asu riya ’s ev idence. 
There w as an apparent con trad iction  in  term s, w hen  D r. Thiagarajah  said 
th at th e insem ination  delivery  period  h ad  no relation to  th e last m enstrual 
cy c le . T h e  con tex t o f  h is ev iden ce, how ever, indicates th at he m u st have 
m eant th at the gestation  itse lf w as unaffected  by  the m enstrual cycle . 
T h e num ber o f  days o f  th e insem ination  delivery period is adm itted ly  
ca lcu la ted  w ith  referen ce to  th e  last m enstrual period . H ere  the w ord 
“  c y c le  ”  has been  loose ly  used for th e w ord “  period  ” .

D r. Thiagarajah drew  a d istin ction  betw een  w hat he term ed a 
“  prem ature ”  rupture o f  th e m em branes and an “  early ”  rupture. H e  
said that- an -u n tim ely  rupture w as ca lled  “  prem ature ”  w hen it occurred 
before  th e -onset o f  labour, and “  early ”  w hen  it  happened  after such 
onset, h is  p o in t be in g  th at a  prem ature rupture w as likely  to  hasten  birth, 
w hile an early  on e w ou ld  n ot. T h is provoked  the Ju d g e ’ s  com m en t 
qu oted  above.
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B u t  th e  au th ors o f  “  M id w ifery  ”  b y  T en  T each ere  use th e  sa m e 
language as D r . T h iagarajah  to  d istinguish  prem atu re rupture be fore  and 
a fte r  labou r has begu n . A n d  in  an  article  on  th e  su b je ct in  The Journal 
o f  Obstetrics and Qyntecology o f  the British Em pire  (V o l. 50, N o. 5, 
p u b lish ed  in  O ctober, 1943), D r . D . S . G reig , th e M ed ica l O fficer o f  a  
M atern ity  H osp ita l, review s 320 ca ses  an d  m a k es th e fo llow in g  
d e fin it io n : —

“ P rem ature rupture o f  m em bran es is defin ed  as having ta k en  p lace 
w hen  th e  rupture o f  th e m em bran es p reced es labou r pains, recogn ised  
and ack n ow led ged  b y  th e  p a tien t

A pp arently  the degree o f  prem atu rity  in relation  to  it s  e ffect is  expressed  
b y  som 6 m ed ica l m en  b y  th e  use o f  th e w ords “  prem atu re  ”  and  “  early  ” .

I t  is c lear  th a t D r. T h iagara jah  sa id  th at prem atu re rupture o f  th e 
m em bran es m eans prem atu re  delivery , b u t h ere again th e  co n te x t show s 
th at h e d id  n o t in tend  th is a n sw er  to  b e  taken  litera lly , fo r  h e h ad  ju st 
b e fo re  sta ted  th at su ch  a  p rem a tu re  rupture “ generally  ind icates p re j 
m a tu re  delivery  ” . I f  fo r  th e  w ord  “  m ean s ’ ’ he h ad  said  “  generally  
iud icates ” , h e  w ou ld  h a v e  obv iou sly  h ave  m ore  accu ra te ly  expressed  
w h a t w as in  his m ind .

T h e learned  J u d g e ’ s crit ic ism  o f  D r. T h iagara jah  appears to  arise from  
con tra d iction s in  th e ev id en ce  due* n o t t o  eq u iv oca tion  b y  D r. Thiagarajah  
b u t to th e equ iv oca l nature o f  th e m e'dical term s w h ich  w ere be in g  qu oted  
from  scien tific  book s b y  C ou n sel and som etim es p u t to  th e  w itnesses in  a 
u n ivoca l sense. T h is resu lted  in  th e  ev id en ce  n ot on ly  o f  D r. T hiagarajah  
b u t o f  a ll the expert m ed ica l w itnesses be ing  som etim es ap p aren tly  
con tra d ictory  and therefore  con fu sin g . T ak in g  the record  o f  the' ev iden ce 
o f  D r. Thiagarajah  as a  w hole  an d  readin g it  in th e ligh t o f  th e ph raseolo ­
g ica l in exactitu des m en tion ed , I  am  le ft  w ith  th e  im pression  th at 
D r. Thiagarajah  w as g iv ing  a  bona fide, thou gh  som etim es obscu re  
expression  o f  h is v iew s on  th e  sc ien tific  data.

D ecree  varied.


