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Pleadings—Amendment o f plaint— Scope o f the power of Court 'to amend plaint—  
Distinction between amendment and alteration— Civi i Procedure Code, ss. 21, 
38, 46 (2), 93.
Soctions 21, 28, 46 (2) and 93 o f the Civil Procedure Code -provide for 

amendment of the plaint in each o f the cases specified in those soctions. 
Except in section 93 the burden o f making the amendment is imposed on the 
plaintiff. In  section 93 the power to amend is conferred on the Court. The 
Court may not exercise that power before the hearing o f the action or after 
final judgment.

The power conferred on the Court by section 93 o f the Civil Procedure Code 
is the limited power o f amendment. The word “ am end”  means,.in legal 

- procedure, the correction of dn error. The Court’s power is therefore limited 
to  the correction o f  errors (o f both commission and omission) in pleodingB. 
As the power is limited to the correction of<errors, it follows that the Court 
bas no power to moke alterations—

' (a) which set up a  new cose, . .
' (1>) which have the offect o f  convorting an action o f  one character into an 

’ action o f another character,
; (c) which have the effect o f  taking the action out o f  the provisions governing' 

the limitation o f actions in the Prescription Ordinance or any other 
enactment o f law,

(d) which have the effect o f  the addition o f a new cause o f action,
(e) which have the effect o f  prejudicing the rights o f  the other side existing

at the date o f  the proposed amendment, and
( /)  which have the effect o f changing the substance or essence of the , 

action.
2*------K 7830 (2/63)
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When seeking the aid o f  English decisions for the solution o f questions under 
section 93 o f  our Code, it is well to  examine the specific rule or provision o f law 
which the particular decision whose aid is invoked sooks to interpret or 
give effect to. Thoro aro material differences botween section 93 and the 
corresponding English Ordors and Rules. ;

Plaintiff was a businessman who was engaged in several kinds o f business 
such as dealing in estate lands, running cinemas, and lending money. On 
26th August 1958 ho instituted the present action in which he sought to rocovor 
from the defendant a sum o f Rs. 15,000 which he alleged he had loaned to the 
dofondant. Tho trial commenced on 2Sth July 1959, and on that day tho chief 
issuo framed was whother tho defendant borrowed from the plaintiff and tho 
plaintiff lent and advaneod to tho defendant tho sum ? Tho dofondant, while 
admitting tho roceipt o f tho sum, denied that the money was a loan and claimod 
that it was an advanco givon by  tho plaintiff towards tho purchase from the 
dofondant o f an ostato callod Hyndford Estato, _in respect of which transaction, 
an action filed by the plaintiff against the defendant was already ponding. 
On 20th August 1959 tho plaintiff, while he was still under cross-examination, 
m oved that the plaint be amonded so that he might tako up the alternative 
position that, in tho ovont of it being established that there was no money 
londing transaction, tho sum of R s. 15,000 was duo to  him as aq advanco paid 
by  him to the defendant towards tho purchase o f Hyndford Estate.

Held, that the plaintiff was not entitled to amend his plaint in terms o f the 
motion o f 20th August 1959. Tho amendment that was sought was not for the 
purpose o f  correcting any mistake, defect, slip or omission but to bring into 
the pleadings a case which the plaintiff himself had repudiated in his evidence. 
Tho amendment was dosigned to  moot a situation which might arise if  the 
dofondant succeeded in establishing tho version of the facts outlined by  his 
Counsol.

A p p e a l  from an order of the District Court, Kandy.

H . V . P ere r a , Q .C ., with E . A . Q .  da S ilva  and M is s  M a u r e e n  S en ev ira tn e  , 
for Defendant-Appellant.

H . W . J a yew a rd en e, Q .Q ., with N . E . M .  D a lu w a lte , for Plaintiff- 
Respondent.

C ur. adv. vu lt.

January 24, 1963. B a s n a y a k e , C.J.—-

The only question that arises for decision on this appeal is whether 
tho learned District Judge was wrong in allowing the application of the 
plaintiff’s counsel to. amend the plaint in terms of the motion dated 20 th 
August i959.

Briefly the facts are as follows :— The plaintiff was clerk of Gondennawa 
Estate and a businessman who was engaged in several kinds of business 
such as dealing in estate lands, running cinemas, buying green tea leaf, 
and lending money on cheques, chits, promissory notes and bonds. 
He also owned a tea factory which manufactured bought tea leaf. He 
had known the defendant for a long' time and had lent money to him 
since 1947. On 25th January 1958 the plaintiff entered into a notarial
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agreement with the defedant to buy an estate called Hyndford Estate, 
377 acres in extent, for a sum of Rs. 538,000 of which a sum of Rs. 52,500 
was paid by the vendee by way of deposit before the execution of the 
agreement. The deposit was to be retained by the vendor os liquidated 
damages if the vendee failed to observe the terms of the agreement or 
complete the purchase.

On 26th August 1958 the plaintiff instituted the present action in 
which ho sought to recover from the defendant a sum of Rs. 15,000 
which the plaintiff alleged *he had loaned to the defendant. Apart 
from the plea of jurisdiction the plaint consisted of the prayer and the 
following two paragraphs :—

“ 2. The Defendant on the days and dates appearing in the 
account particulars appended herewith borrowed moneys from the 
Plaintiff and the Plaintiff lent and advanced to the Defendant monies 
at his request and for his use.

3. No part of th^said sum has been paid by the Defendant and 
there is now due and owing to Plaintiff upon the said transactions 
from the Defendant a sum of Rs. 15,000 on account of principal and 
Rs. 309 • 72 on account of legal interest together making the sum of 
Rs. 15,309-72 which sum the Defendant has failed and neglected to 
pay Plaintiff though thereto demanded.

Wherefore the Plaintiff prays for judgment against the Defendant 
in the said sum of Rs. 15,309/72 together with further legal interest 
on Rs. 15,000 from 10th day of August 1958 till date of Decree and 
thereafter legal interest on the aggregate amount till payment in full 
and costs of suit and for such other and further relief as to this Court 
shall seem meet.”

The “ account particulars ” referred to read—

P r in c ip a l L eg a l
In terest

T o ta l

B s . B s . c. B s . c .
1958 February 27th by Cheque 5,000 . . 114 59 5,114 59
1958 March 7th by Cheque . . 5,000 . . 109 03 . .  5,109 03
1958 April 9th by Cheque< 5,000 . . 56 10 . .  5,056 10

15,000 309 72 15,309 72

In the defendant’s answer delivered on 20th January 1959 he stated :

“  2. The defendant denies the averments contained in paragraphs 
2 and 3 of the plaint and puts the plaintiff to the strict proof thereof.

Wherefore the defendant prays for dismissal of the plaintiff’s action 
with costs and for such other and further relief as to this Court shall seem 
meet.”
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The trial commenced on 28th July 1959. On that day the plaintiff’s 
counsel suggested the following issues:—

“ (1) Did the plaintiff lend and advance to the defendant the several 
sums of money referred to in the account particulars filed with the 
plaint 1

(2) Has the defendant repaid to the plaintiff the said sum of money . 
or any part thereof ?

(3) If not, what sum of money is the defendant liable to pay to the 
plaintiff ? ”

Learned counsel for the defendant objected to issue (1). In doing so 
he submitted that the issue should be recast in terms of paragraph 2 
of the plaint. The learned District Judge’s minute of the further 
submissions made by counsel is as follows :—

“ . . he does not deny the receiving of the money,^what>is ?
denied is the borrowing^ and that the money was lent and advanced. 
Making further submissions Mr. Thiagalingam states that in the other 
case dealt with by'the Court this morning, M,R. 7430, there was an 
agreement to purchase a particular estate, and these monies, which 
form the subject matter of this action, were given by the plaintiff to 
the defendant towards the payment of the consideration ; he suggests 
instead of issue (1) the following:—

(1) Did the defendant borrow from the plaintiff and the plaintiff 
lend and advance to the defendant the sums of money re
ferred to in the account particulars in the schedule to the 
plaint 1

• Mr. Thiagalingam moves that it be recorded that if the plaintiff claims 
to recover this money on some other ground,,he has several other 
defences to it.”

Plaintiff’s counsel agreed to the issue suggested by the defendant’s 
counsel and the trial proceeded.

The defendant while admitting the receipt of Rs. 15,000 in three equal 
instalments denied that it was a loan but claimed that it was an advance 
towards the purchase of Hyndford Estate.

The plaintiff denied this claim categorically and maintained over 
and over again in the course of his examination-in-chief and cross- 
examination that the sum he claimed was a loan. The cross-examination 
was directed to show that the plaintiff’s claim that the transaction was 
a loan was untrue and that in fact it was a case of money given as an' 
advance towards the purchase of Hyndford Estate. These are some of the 
questions and answers in the cross-examination—

Q. So all the three sums of Rs. 5,000 were made on the same 
basis ?

A. As a loan basis.
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Q. And you know as far as the defendant was concerned, he 
received- it not as a loan but as an advance ?

A. No, I  still say it was a loan; I  understand that it was to be 
deducted from the consideration payable on Hyndford 
Estate.

Q. I am telling you now that the defendant’s position is that this 
i% not a loan but an advance against the purchase price of 
Hyndford Estate ; do you accept that or not ?

A. I  don’t accept it.

Q. You say what the defendant says is false 1 
A. Yes.

Q. When the defendant says that it was an advance on Hyndford 
Estate, it is false ? ,

A. Yes.

•; Q. According to you, what was in fact the transaction ?
A. All-three were loan transactions.

o
On 28th July 1959 while the plaintiff was still under cross-examination 
the trial was adjourned to 21st September. On that date, more than a 
year after the plaint was filed, plaintiff’s counsel moved that the plaint 
be amended in terms of the motion filed on 20th August 1959—

“ By the deletion of the following words from paragraph 3 :—  
‘ on account of the principal and-Rs. 309-72 on account of legal 
interest together making the sum of Rs. 15,309-72.’

2. By adding after paragraph 3 the following new paragraph :—

‘ 4. In the alternative the plaintiff states that on or about the 
25th January 1958 the plaintiff and the defendant entered into an 
agreement No. 593 attested by M. A. Van Rooyen, Notary Public, 
whereby the defendant agreed to sell and the plaintiff agreed to 
purchase certain allotment of land comprising Hyndford Estate for 

i the sum of Rs. 538,000 of which on the said date the plaintiff paid 
' to the defendant and the defendant acknowledged receipt of a sum 

of Rs. 52,500 as an advance and deposit.

5. Thereafter the defendant, who had been sued in case No. 1617 
of this Court, sitting at Gampola, for ejectment from a property 
of the United Planters Company on which he had trespassed, 
appealed to the plaintiff on several occasions to advance him moneys 
to enable him to meet his commitments in connection with the said 
case, the protracted trial of which was continued for over thirty 
days before the defendant was ultimately ejected.
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6. The plaintiff accordingly advanced to the defendant the sums 
of money referred to in the account particulars filed herewith on the 
understanding that the plaintiff would be given credit for the said 
amounts in the event of the sale of Hyndford Estate taking place 
or in the event of it not taking place the defendant would repay the 
said amount to the plaintiff on demand.

7. The plaintiff states that the said sale of Hyndford Estate 
did not take place and he accordingly demanded the return of the 
said sum of Rs. 15,000 and the sum of Rs. 52,500 referred to above 
which the defendant refused to pay. The plaintiff has sued the

•defendant in case No. M.R. 7430 of this Court for the repayment of 
the said sum of Rs. 52,500.

8. The plaintiff states that he has paid the said sum of Rs. 15,000 
to the defendant, who has received the same for his own use and 
benefit and is now under on obligation to refund the same to the 
plaintiff but though thereto often demanded the defendant has 
failed and neglected to pay the said sum or any part thereof.

9. A cause of action has therefore accrued to the plaintiff to sue 
the defendant for the recovery of the said sum of Rs. 15,000 together 
with legal interest thereon from date of decree till date of payment 
in full.’

3. By amending the prayer by the 0 substitution1 for
Rs. 15,309 -72 ‘ Rs. 15,000’.

4. By deleting the last column re interest, and ‘ Total
Rs. 15,309-72’ in the account particulars.”

The plaintiff’s counsel maintained that the transaction was a money 
lending transaction and that the loan had to be repaid if the purchase 
of Hyndford Estate which the defendant had on 5th January agreed to 
sell to the plaintiff for a sum of Rs. 538,000 was not completed. I f  
it was completed on or before 30th April 195S the defendant was entitled 
to retain the money and the amount to be paid in cash as the purchase 
price was to be reduced by that amount. He asked that he be given an 
opportunity of amending his plaint so that he may take up the alternative 
position that the sum of Rs. 15,000 having been received by .the defen
dant, the plaintiff is entitled in any event to recover it regardless of 
whether it was a loan or an advance against the purchase of Hyndford 
Estate. He wanted, he said, to plead an alternative position in the 
event of it being established that there was no loan. The application was 
opposed on the following grounds :—

(a ) That the application to amend was m ala fid e .

(b) That it sought to introduce two new causes of action by way of
alternative grounds. *

(c) That the amendments which were asked for were not in accord
with the principles enunciated in the case of W ijew a rd en e  v .
L e m r a . 1

C195S) 60 N. L. R. 457.
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After hearing counsel the learned District Judge made order granting 
the plaintiff’s prayer that the plaint be amended on the lines set out in 
the application. This appeal is from that order.

Sections 21, 38, 46 (2) and 93 of the Civil Procedure Code provide for 
amendment of the plaint in each of the cases specified in those sections. 
Except in section 93 the burden of making the amendment is imposed 
on the plaintiff. In that section the power to amend is conferred on the 
Court. It reads :

“ A t any hearing of the action, or any tame in the presence of, or 
after “reasonable notice to, all the parties to the action before final 
'judgment, the court shall have full power of amending in its discretion, 
arid upon such terms as to costs and postponement of day for filing 
answer or replication, or for hearing of cause, or otherwise, as it may 
think fit, all pleadings and processes in the action, by way of addition, 

.or of alteration, or of omission. And the amendments or additions 
shall bo clearly written on the face of the pleading or process affected 
by the order ; or if this cannot conveniently be done, a fair draft of the 
document as altered shall be appended to the document intended to 
be amended, and every such amendment or alteration shall be initialled 
by the Judge.”

The Court may not exercise that power before the hearing or after 
final judgment. The words “ at any time ” in the context mean at any 
time after the bearing and not at any time before the hearing. That 
power is conferred on the Court for the reason that it is only at the hear
ing or at any time thereafter that the Court would be in a position to 
decide whether having regard to the evidence there should be an amend
ment of the pleadings. The power conferred on the Court is the limited 
power of amendment. The word “ amend ” means in legal procedure—

“ An amelioration of the thing without involving the idea of any 
change in the substance or essence.”

“ The alteration of a pleading, writ, petition or the like, to make it 
accord with the facts of the case or with the rules of practice.”  
(Sweet’s Law Dictionary)

“ The correction of an error committed in any process, pleading, 
or proceeding at law or in equity.” (Black’s Law Dictionary)

“ A correction of any errors in the writ or pleadings in actions, suits, 
or prosecutions.” (Wharton’s Law Lexicon)

“ The correction of some error or omission, or the curing of some 
defect, in Judicial proceedings.” (Byrne’s Law Dictionary)

The concept that an amendment is the correction of an error runs 
through all the definitions cited above and the definitions in the recog
nised English dictionaries, such as the Oxford English Dictionary, Stan
dard Dictionary, and Webster’s New International Dictionary. The
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Court’s power is therefore limited to the correction of errors in pleadings. 
If there is no error, then the Court cannot act under section 93. The 
words "  by way of addition^ or of alteration, or of omission ” suggest 
that errors of both commission and omission'are contemplated. As the 
power is limited to the correction of errors, it follows then that the Court 
■has no power to make alterations—

(а ) which set up a new case;
(б) which have the effect of converting an action of one character

into an action of another character,
{ c )  which have the effect of taking the action out of the provisions 

governing the limitation of actions in the Prescription 
Ordinance or any other enactment or law,

{d )  which have the effect of the addition of a new cause of action, i
•(e) which have the effect of prejudicing the rights of the other; side 

existing at the date of the proposed amendment, and j. ■
'(/) which have the effect of changing the substance or essence of the 

action. ’ ' ..

In England elaborate rides provide not only for the amendment but 
-also for the alteration of pleadings. They also provide for a variety of 
■cases for which no provision is made in our Code. They are to be found#’
•at pages 621 to 650 of the 1963 White Book and are as follows :—  ^ J *

“ 1. The Court or a Judge may, at any stage of the proceedings,** 
allow either party to alter or amend his indorsement or pleadings, in 
such manner and on such terms as may be j ust and all such amendments 
shall be made as may be necessary for the purpose of determining the 
real questions in controversy between the parties.

2. The plaintiff may,- without any leave, amend his statement of 
■claim, whether indorsed on. the writ or not, once at any time before 
the expiration of the time limited for reply and before replying, or,

. where no defence is delivered, at any time before the expiration 
>of four weeks from the appearance of the defendant who shall have 
last appeared. 1 .

3. A  defendant who has set up any counterclaim or set-off may, 
■without any leave, amend such counterclaim or set off at any time, 
before the expiration of the time allowed him for answering the reply., 
•and before such answer, or in case there be no reply, then at any time 
before the expiration of twenty-eight days from defence.

4. Where any party has amended his pleading under either of the 
‘last two preceding Rules, the opposite party may, within eight days 
after the delivery to him of the amended pleading, apply to the Court 
•or a Judge to disallow the amendment, or any part thereof, and the 
•Court or Judge may, if satisfied that the justice o f the case requires it, 
•disallow the same, or allow it subject to such terms as to costs or other 
wise as may bo just.
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5. Where any party has amended his pleading under Rule 2 or 3, 
the opposite party shall plead to the amended pleading, or amend 
his pleading, within the time he then has to plead or within eight days 
from the delivery of the amendment whichever shall last expire ; 
and in case the opposite party has pleaded, before the delivery of the 
amendment, and does not plead again or amend within the time above 
mentioned, he shall be deemed to rely on his original pleading in answer 
to such amendment.

6. In all cases not provided for by the preceding Rules of this Order, 
application for leave to amend may be made by either party to the 
Court or a Judge, or to the Judge at the trial of the action, and such 
amendmont may be allowed upon such terms as to costs or otherwise 
as may be just.

7. I f a party who has obtained an order for leave to amend does 
not amend accordingly within the time limited for that purpose by 
the order, or if no time is thereby limited, then within fourteen days 
from the date of the order, such order to amend shall, on the expiration 
of such limited time as aforesaid, or o f such fourteen days, as the case 
may be, become ip s o  fa c to  void, unless the time is extended by the 
Court or a Judge.

8. An indorsement or pleading may be amended by written 
’-^Iterations in the copy which has been delivered, and by additions on
paper to be interleaved therewith if necessary, unless the amendments 

." require the^insertion of more than 144 words in any one place, or are 
, ; so numerous or of such a nature that the making them in writing 
• would render, the document difficult or inconvenient to read, in either 
’ of which cases the amendment must be made by delivering a print 

of the document as amended.

9. Whenever any indorsement or pleading.is amended, the same 
when amended shall be marked with the date of the order, if any,' 
under which the same is so amended and of the day on which such
amendment is made, in manner following, v iz .: ‘Amended...................
day o f ......................................... , pursuant to order o f .......... . ..dated
the.............................’

10. Whenever any indorsement or pleading is amended, such amend
ed document shall be delivered to the opposite party within tho time 
allowed for amending the same.

11. Clerical mistakes in judgments or orders, or errors, or errors 
arising therein from any accidental slip or omission, may at anjr time 
be corrected by the Court or a Judge on motion or summons without 
an appeal.

12. The Court or a Judge may at any time, and on such terms 
as to costs or otherwise as the Court or Judge may think just, amend 
any defect or error in any proceedings, and all necessary amendments 
shall be made for the purpose of determining the real question or 
issue raised by or depending on the proceedings ”
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I have.reproduced above all the rules in the White Book in order to 
show how elaborate they are and to show that they provide for a number 
of cases not provided for in our section 93. The rule nearest to that 
section is rule 12 ; but it is wider in—

(a) that it permits the Judge to amend at any time and not only at
the hearing or at any time thereafter ; • ■ ,

(b) that it- expressly empowers the Judge to make all- amendments
. necessary for the purpose of determining the real question or t 

issue raised by or depending on the proceedings.

When seeking the aid of English decisions for the solution of questions 
arising under section 93 of the Code, it is well to examine the specific 
rule or provision of law which the particular decision whose aid is invoked 
seeks to interpret or give effect to. A decision given under, one rule 
should not be taken as applying to all cases or to cases which do not 
fall within the ambit of the particular rule considered in the case. With 
great respect to the eminent Judges of this Court, who adopted the 

.pronouncements of English Judges on the English Orders and Rules as 
applying to section 93 of our Code, it seems to me that in doing so they 
have overlooked the fact that there are material differences between 
that section and the English Orders and Rules. The learned District 
Judge has also been guided by English decisions which he has regarded as 
binding on him- without a careful examination of the particular rule 
considered in each of those cases. The cases referred.to in the judgment are 
T ild e s le y v . H a r p e r 1, C la ra  P ed e  &  C o .v . C om m ercia l U n io n  A s s o c ia tio n  2, 
a n d  B a k e r s  L td . v .tM id w a y  B u ild in g  and S u p p lie s  L t d .3 Allthese are cases 
discussed under Order 28 r. 1 in the White Book. Of these I. have not 
been able to refer to the volume of the report (32 W . R. 263) in which 
C lara P e d e  &  C o ’s  case is reported as it is not available in any of 'the 
libraries to which I have access. The case of T ild e s le y  v . H a r p e r  (su p ra )  
a case decided in 1S78 deals with Order X IX  r r . 17 and 22. They are 
not reproduced in the report, but the observations of the Lords Justices 
seem to indicate that what was being permitted is the correction of an 
error in the pleadings. Bramwell, L. J. said—

“ . . . I confess - that if the present case had come before me I
should have had some doubt whether the Defendant had made a bon a  
f id e  mistake, as the mistake is so very obvious. I  should probably 
have required some affidavit or statement by the solicitor to shew 
that the slip in the pleading was a bon a  fid e  one, and if satisfied on the 
point, I  should not have refused leave to amend.”

The words of Thesiger L. J. are to the same effect. They are—
“ . . . The object of these rules is to obtain a correct issue

between the parties, and when an error has been made it is not intended 
that the party making the mistake should be mulcted in the loss of the 
trial.”

1 (1878) 10 Ch. D. 393 at 396.
» (1958) 3 AU E. R. 540.

4 32 W. R. 263.
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It would appear from tho words I  have quoted above that tho words 
of Bramwell L.J. quoted by the learned District Judge, “  My practice 
has always been to give leave to amend refer to correction of bona  
f id e  mistakes or slips. The case of B a k e r s  L td . v . M id w a y  B u ild in g  a n d  
S u p p lie s  L td . (su p ra ) is a decision in 1958 under Order 28 r. 1 and Order 
58 r. 3 (2). The trial Judge refused the defendant leave to amend, and 
in appeal leave was granted on the ground that the statement of claim 
did not show that the plaintiff’s claim was to be put on the ground of 
personal liability in equity as distinct from tracing trust money, and the 
refusal of leave to the defendants to amend by pleading that they were 
purchasers for value without notice would deprive them of what would 
possibly be their only effective defence to a claim so put. The following 
words of Jenkins L.J. indicate the basis on which leave was granted :—

“ It is no doubt true that the function of a statement o f claim is 
to plead the facts on which the plaintiff relies and that he is not strictly 
obliged to plead law, but here it does seem to me that any person of 
ordinary experience reading the statement of claim would consider 
that the matters in issue were confined to those which I have described 
and would not appreciate that on this pleading it was intended not 
merely to make out a claim of tracing in the old and restricted form,

. but also to rely on the personal liability in equity which was held to 
• exist in M in is t r y  o f  H ea lth  v . S im p s o n 1 . . .”

The decisions referred to above, which interpret the scope and meaning 
of Order 28 r . 1, afford no authority for interpreting and determining in 
the same way the scope of section 93 which is quite a different provision 
meant to serve a different purpose.

In W ijew a rd en e ’s  case 21 myself referred to T ild es ley  v . H a r p e r  (su p ra )  
and certain other English decisions (R e  T ru fo r t  :T r a f f o r d  v. B la n c  3; C lea r v . 
C lea r  4 ; S h a rp  v . W a k e fie ld 5 ; W iclcin s  v . W ic k in s  °; and B lu n t v . B lu n t7). 
But they were all cited in connexion with'the discussion of the meaning 
and effect of the words “  as it may think fit ”  in section 93 and “ it 
thinks fit ” in section 211, and the principles governing the exercise of 
the discretionary power vested in tho Court by those words and not in 
connexion with the scope of the power to amend; because in that case the 
plaintiff sought to supply an omission in his pleading by specifying the 

; names of the persons to whom the alleged defamatory words were spoken. 
The power to amend was not disputed, but the question was whether 
the discretion had been properly exercised. The following observations 
in that case bring out the aspect of the section considered therein—

“ It would be unsafe to lay down any rules as to the limits of the 
exercise of the discretion vested in the Judge by that section. Never
theless pronouncements of this Court and of the Superior Courts in 
Englandaffordsomeguidanceinitsexercise. It has been stated by this

i (1950) 2 All E .R . 1137. * (1958) 1 W .L .R . 467.
.* (195S) GO N. L. R. 457. ' s (1891) A . C. 173 at 179.
* 53 L. T. (N. S.) 49S. • (1918) P . 265 at 272.

’  (1943) A . C. 517 at 525.
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Court (S en cv ira tn e v . C a n d a p p a 1), quoting with approval the observa
tions of Brett M.R. in C larapede v . C om m ercia l U n io n  A s s o c ia t io n 2, 
that amendment should be allowed if it can be made without injustice 
to the other side, however negligent or careless may have been the 
first omission, and however late the proposed amendment. ”

My words seek to underline the fact that even where there is a negli
gent or careless omission, mistake, slip or defect, the discretion cannot' 
be exercised if its exercise will cause injustice to the other side ; 1 but 
where its exercise, does not cause injustice to the other side the fact that 
the omission or error is due to negligence or carelessness however gross 
does not prevent the Judge from exercising it even though the occasion 
for its exercise arises at a very late stago of the proceedings. It is im
portant to remember that a condition precedent to the exercise of the 
Judge’s discretion is the existence or disclosure of a mistake, defect, 
slip or omission in the pleadings.

In recent times there appears to have grown a practice of the respective 
parties repeatedly altering their pleadings, under the guise of amendment 
as if they have an unlimited right to alter their pleadings as and when 
they think fit to do so. Judges of first instance appear to ignore the 
provisions of the„Code and act as if Order 28 of the English Rules and 
Orders and all the rules under it were in force here and the parties them
selves had the right to a lter  pleadings and not as if the power was one of 
am en d m en t only and not altera tion  conferred on the Judge alone. This 
tendency must be arrested and Judges both of appellate and original 
jurisdiction have to be on their guard against the adoption of the 
pronouncements of the English Courts -without a close scrutiny of the 
provisions of law and the facts and- circumstances in regard to which 
they are made.

The amendment that was sought in the instant case is not for the 
purpose of correcting any mistake, defect, slip or omission, because the 
plaintiff has repeatedly asserted both in examination-in-chief .and cross- 
examination that the money he claimed was a loan which is the very 
assertion he makes in his plaint. The plaintiff’s counsel seeks to bring 
into the pleadings a case which the plaintiff himself has repeatedly and 
emphatically repudiated in his evidence. The amendment is designed to 
meot a situation which may arise if the defendant succeeds in' estab
lishing the version of the facts outlined by his counsel. The Court was 
wrong in allowing the plaintiff’s application.

W e therefore allow the appeal -with costs, both of appeal and the con
test in regard to the amendment, set aside the order of the District Judge 
allowing the amendment, and direct that the record be sent back in order 
that the trial of the action may proceed.

A b e v e s u n d e r e , J.— I  a gree .

G. P .  A. S i l v a , J.— I  a gree .
A p p e a l  a llow ed .

* 32 W. B . 263.1 (1917) 20 N . L. B . 60 at 61.


