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Evidence o f a public declaration by tlio adoptive parent on a formal occasion 
that a particular child was adopted for the puqjoso of inheriting his estate is 
not necessary in order to prove tho fact o f adoption of an heir under tho Kandyan 
Lnw (prior to the commencement o f tho Kandyan Law Declaration and Amend
ment Ordinance). All that is needed is reliable, clear and unmistakable 
evidence in whatever form o f tho adoptivo parent’s intention to make the 
foster child his heir.

Tikiri llanda v. Loku Banda (1905) 2 Dal. K. 144 anil Tikiri Kumarihamy v. 
Punchi Banda (1001) 2 Browno 209, not followed.

A ppe a l  from an order of tho District Court, Avissawella.
C yril E . S . P erera , Q .C ., with I I . IK. Jayewardene, Q .G ., T .  B . D issa -  

nnydke. and P . Rana-siwjhe, for 2nd and 3rd Defendant-Appellants.

I I .  V . Perera, Q .O ., with N . E . W eerasooria, Q .C ., W alter Jayaivardena  
and A .  8 .  Vtniigasooriyar, for 1st and 4th Defendant-Respondents.

Gar. ado. oull.

December 20, 1950. Basnayake , C.J.—
The 1st defendant is the widow of one Petor Appuhamy (hereinafter 

referred to as the deceased), a rich land owner who died in 1947 intestate 
and issueless. The 2nd defendant is the deceased’s nicco, the 3rd defen
dant his brother’s widow, and the 4th defendant his adopted daughter.

The only question for decision in this appeal is whether the 4th 
defendant was adopted by the deceased in order that site may bo his 
heir and inherit his property. It arises in a reference made to t he District 
Court under section 11 of the Land Acquisition Ordinance for a decision 
as to the respective rights of the defendants who arc claimants to a land 
acquired under the Ordinance.

It is not disputed that the parties arc governed by Kandyan law, and 
it is agreed that section 7 of the Kandyan Law Declaration and Amend
ment Ordinance, Xo. 39 of 193S, has no application to this case as the 
adoption in question was effected before the commencement of that 
Ordinance.

Th'c 4th defendant claims that sho was adopted by the deceased as his 
daughter in order that she may inherit his property and that according 
to Kandyan law she is entitled to succeed to /.he deceased’s estate.
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While admitting that the 4111 defendant was brought up by the deceased, 
the 2nd and 3rd defendants dispute her right to succeed to the deceased’s 
estate on t he ground that her adopt ion lacks one of the essential feat nres of 
a Kandyan'adoption, namely, a public declaration on a formal occasion 
of an intention to make her tho deceased’s heir. It is convenient, at this 
point to sot out the evidence. Briefly it is as follows :—

According to the 1st-defendant, the deceased adopted the 4th defen
dant. when she was hardly a month old, as they were childless. The 
child at all times looked upon the deceased as her father and ho regarded 
licr at all times as his daughter. He gave her his “ Gc ” name and 
educated her at Musacus College for about ten years. After she left 
school he took stops to arrange a suitable marriage for her and eventually 
she married one Reggie Porera, a person of equal social status with t he 
deceased and a person who had been at one time a Hem her of Parliament. 
Ho gifted certain lands valuod at Ks. 30,000 to her and in the deed of gift 
referred to her as his daughter. Those arc tho very words of. the 
instrument:—

“ Know all men by these Presents that Kuniwifa Aratchillagc Peter 
Appuhamy . . . .  for and in consideration of the natural lovo and 
affection ho has and bear unto his daughter Kuruwita Aratchillagc 
Millie YasomaKona Mahatmaya of Imbulana aforesaid, and for divers 
other good causes and considerations hereunto moving, and in consider
ation of her future welfare, has hereby donated . . . .  tho properties 
and premises move fully described in the schedule . ”

In the invitations which, were issued by the deceased and the. 1st 
defendant, for the wedding of the 4th defendant, she was referred to as 
the daughter of Mr. & Mrs. K. A. Peter Appuhamy, and the deceased’s 
residence was referred to as '"the Bride’s residcnco” . After her marriage 
siio continued to reside at her adoptive parent’s house. In order to 
effect the change of “ Ge ” name the deceased gave evidence at an inquiry 
held by the Assistant Provincial Registrar appointed under the Births 
rind Heaths Registration Ordinance and stated that ho was adopting fhe 
4-th defendant and that lie wished to give her his “ Ge ” name.

The oilier witnesses who give material evidence are an e.v-Korale, 
aged G4, a man of standing who had held the office of Inquirer into Sudden 
Deaths and had also acted as Rate Mahatmaya and as President of Rural 
Courts—a friciul of the deceased whom ho had known for about 50 years;
L . B. G'oonelilleke, an Assistant Superintendent of Polico, and a friend 
of the family; and Allan Senanayako, a Proctor of the Supreme Court, 
a Justice of the Peace, and an Unofficial Magistrate. Tho last named is 
an uncle of the -1th detendant’s husband.

According to the ox-Koralc, it was a well-known fact that the deceased 
adopted the 4th defendant as his daughter so that-sho may inherit his 
property. Ho states—

She was adopted by Peter Appuhamy as a daughter as he had no 
children. According to Kandyan custom she was adopted so that 
slip may inherit any properties which Peter Appuhany had. I also



k n e w  a n d  g e n e r a l l y  a l l  k n e w  t h a t  s h e  w a s ' a d o p t e d  a s  a .  c h i l d  t o  i n h e r i t  

V o t e r  A p p u h a m y ’ s  p r o p e r t i e s .  T h i i t  w a s  a  W ; e l l - k n o w h  f a c t  .  .  7  

“  G e n e r a l l y  p c o p l o  i n  t h e  v i l l a g e  k n e w  t h a t  P e t e r  A p p u h a m y  h a d  « 

a d o p t e d  t h i s  g i r l  a s  a  d a u g h t e r .  ”

D o th  Goonctillckc and Senanayako state that it was well known that 
the deceased had adopted the 4th defendant in order that she may 
inherit his property. The former had at the instance of the deceased 
tried to arrange a marriage between ono Benuct Jayawardena, whose 
family also he well knew, and Hie 4th defendant. When entrusting the 
matter to him the deceased said that at the time of the marriage he wotdd 
give substantial dowry and that after his death Ids daughter would 
inherit ail lie had. The latter testified that lie knew that the 4th defend
ant was the deceased’s adopted daughter and that it was well known 
that she was adopted as his hoir, that Reggie Perora who married 'the 
4th defendant was his sister’s son, and that ho had occasion to discuss 
the matter of the 4lh defendant’s dowry with the deceased at his sister’s 
instance.

On the day on which the notice of the 4th defendant’s' marriage was 
given the deceased announced to the assembled relations and friends 
that he was giving ]>s. 10,000 in cash and 50 acres of rubber as 
dowiy and that the 4th defendant would inherit the remainder of his 
property.

The evidence of the witnesses I have referred to has been accepted 
by the learned trial Judge.

Whether or not the deceased intended to adopt the 4th defendant as ■ 
his heir is a question of fact and the learned District Judge has resolved 
that question in her favour. Learned counsel has challenged that 
finding and has invited us to reject the evidence of the witnesses called, 
on her behalf.

The learned District Judge has had the advantage of seeing and, 
hearing the witnesses in the witness box and -watching their demeanour. 
Learned counsel has not satisfied us that the trial Judge lias failed to 
make proper use of that advantage, nor has he convinced us (hat. the 
trial Judge is wrong. Sitting in appeal without that advantage wo arc. 
not prepared to disturb the judgment of the trial Judge. .. ‘ .

The principles that should guide an appellate Court in the excrciso 
of its functions have been stated over and over again by this Court and; 
by the Courts in England and elsewhere. It will be sufficient for the 
purpose of this appeal if I were to quote the words of Lord Shaw hi the; 
case of C lerk e v . E dinburgh a n d  D istrict T ra m w a ys !—

“ When a J u d g e  hears and sees witnesses and makes a conclusion!" 
or inference with regard to what is the weight on balance of their 
evidence, that-Judgment is'cntitlcd to'great'respect,-and that quite

1 (TO 101 S. G. (U. L.\ 35 at 3G anil'37.
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irrespective of whether the Judge makes any observation with regard 
to credibility or not. I can of course quite understand a Court'of 

. Appeal that says that it will not interfere in a case in which the Judgo 
lias announced as part of his judgment that he believes one set of 
witnesses, having seen them and heard them, and docs not believe 
another. But} t]iat is not the ordinary case of a cause in a Court of 
Justice. In Courts of Justice in the ordinary cases tilings are much 
more evenly divided, witnesses without any conscious bias towards a 
conclusion may have in their demeanour, in their manner, in their 
hesitation, in the nuance of their expressions, in even the turns of the 
eyelid, left an impression upon the man who saw and heard them which 
can never bo reproduced in the printed page. What in such circum
stances, thus psychologically put, is the duty of the appellate Court ? 
In my opinion, the duly of an appellate Court in those circumstances 
is for each Judge of it to put to himself, as I now do in this case, the 
question : Am I who sit here ■without those advantages, sometimes
broad and sometimes subtle, which are the privilege of the Judge 
who heard and tried the case—in a posit ion, not having those privileges, 
to come to a clear conclusion that the Judge who had them was plainly 
wrong ? If I cannot be satisfied in my own mind that the Judge 
with those privileges was plainly wrong, then it appears to me to be 
my duty to defer to his judgment.”

Counsel also submitted that the evidence which the learned Judge 
has accepted docs not establish all the ingredients necessary for constitu
ting an adoption for the-purpose of inheriting the estate of the adoptive 
parent. He submitted that under Kandyan law an adopted child does 
not become entitled to succeed to the property of the adoptive parent 
unless there has been a public declaration by the adoptive parent on a 
formal occasion that the particular cliild was adopted for the purpose 
of inheriting his estate. I do not agree that the Kandyan law of adoption 
requires such a declaration on a formal occasion. Though such a 
declaration is not required by law, the learned trial Judge has found as 
a fact that such a declaration was made. We see no reason to disturb 
that finding.

I think I have now dealt with the facts sufficiently for the purposes of 
this ease. I shall therefore turn to the law. Wc have had the advantage 
of a full and able argument from both sides.

No legal treatises on Kandyan law written in the times of the Kandyan 
kings are extant and in order to ascertain the Kandyan law on any 
particular topic we have to turn to the compilations of Kandyan Law 
inado immediately after the establishment of the British Government 
in the Kandyan Kingdom. They are Sawcrs’ Memoranda of the Laws 
of Inheritance, later known as Sawcrs’ Digest, Amour’s Grammar of 
Kandyan Law, and the N ili  Nighanduva.

The first named was prepared about the year 1S21. Sawcrs mado 
his collection as a member of the Board of Commissioners constituted 
in 1816 to administer the affairs of the Kandyan Provinces at the request
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of the British Government. The collection contains information gathered 
from the Chiefs of the Kandyan Provinces and others who acted as 
Assessors to the Board in its judicial administration. I t  was first 
published in 1839 and a second time in 1860 under the title of Sawers’ 
Digest of the Kandyan Law.

The second named is a collection of Kandyan Law under the title of 
Grammar of Kandyan Law by John Armour who, prior to his elevation 
to the office of District Judge of Tangalle, later of Matara and finally 
of the Seven Korales, officiated as the Secretary of the District Court 
of Kandy. Armour’s knowledge of Sinhalese gave -him an advantage 
over other compilers of Kandyan Law and it is regrettable that ho did 
not write his Grammar of Kandyan Law in Sinhalese. We would then 
have had the law stated in the very language of those from whom he 
ascertained it.

The third compilation known as the N it i  N ighanduva was first written 
in Sinhalese and it was not translated till 1SS0. Both the Sinhalese 
t e x t  and the English translations have been printed at the Government 
Press under Government aegis. Both versions are now out of print. 
It is the only collection of Kandyan Law in tho Sinhalese language, 
and was compiled after the cession of the Kandyan Kingdom. The 
compiler introduce his book thus—

“ In this Island of Lanka th ere  are threo kinds of law. Of these, 
Eoyal law and Sacred law have been from ancient times set forth 
in books, but that kind of law which is called Traditional law has not 
as j'et been committed to writing.

“ As the law therefore must havo been doubtful and uncertain, in 
the interests of tho Sinhalese community, that the dispensers of 
justice may learn what is, and avoid bias in their investigations, and 
that Sinhalese law may be better known, I undertake this work.

“  It is called Nit-i-Nighanduva, and is compiled from tho archives 
of tho Court of Kandy with tho help of ciders versed in the ancient 
law. ”  *

. I  shall now set out the relevant text of each of these sources of Kandyan 
Law.

S a w e r s :

L a w s which regulate the A d o p tio n  o f  Children

1. A regularly adopted child, if tho adopting paront had no issue 
of his or her Own body, inherits tho whole estate of tho parent adopting 
him or h e r ; but should tho adopting parent have issue, male or female, 
of his or her own body, in that case, tho adopted child will have but 
an inferior portion of tho estate with the issue of the parent.

* Translation by L'o Mesurier and Panabokke,’ Coylon Government- Press, 1880. 
2 *
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N . B . The Chiefs are not prepared to say what proportion such 
share should bear to the' share of one of the issue, but they 
think it should bo a fourth of the share, which falls to such 
issuo.

2. A regular adoption must bo publicly declared and acknowledged, 
and it must havo been declared and generally understood that such 
child was to be an heir of the adopting parent’s estate.

3. The adopted child must be of the same caste as the adopting 
parent, otherwise the adopted child cannot inherit the hereditary 
property of tho parent.
. 4. A child being reared in a family, oven if a near relative, is not 

to bo construed into a regular adoption, without its having been openly 
avowed and cloarly understood that tho child was adopted on purpose 
to inherit th e  p ro p er ty .

A r m o u r :

Chapter I I I — P a r en ts  and Ch il d r e n

Section 1 0 — W hat Constitutes A d o p tion  :

There are no prescribed forms and ceremonies of affiliation and 
therefore it is not practicable to ascertain in every instance whether 
an orphan child, or a child who was removed from the parent’s care 
in its infancy and who was educated by another person, was merely a 
foster child and protege of that person, or whether the said child was 
adopted and affiliated by that person.

However, this much is certain, that unless the child, and the person 
who had brought up and educated that child, were of the same caste, 
and unless that person had publicly declared that he or she adopted 
that child and resolved that the said child should be an heir to his oi
lier estate, that child will not be recognised as adopted and affiliated, 
and will not therefore be admitted as an heir to the estate of the patron 
or foster-parent, on the ground of adoption.

Section 11 . W hat is not sufficient to constitute a regular A d o p tio n  :

If the patron or foster-father permitted the protege to remain in his 
house after having attained tho years of discretion, and even to contract 
a marriage and to continue to dwell, with his wife, in tho house of the 
patron ; if the protege was also employed by the patron to manage 
the cultivation of his lands and to perform the B a ja k aria  services on 
account thereof; yet after all, if tho patron did not publicly declare 
that he had adopted the said protege as a child, to be an heir to his 
estate, ho the said protege will havo no right to any portion of that 
estate, on tho ground of adoption.

If a daughter who was married and set tled in B een a  hi her father’s 
houso, died before her father, leaving issue, a daughter for instance, 
if 1ho father then permitted the son-in-law to remain in his house, and
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• (hero to contract a second marriage; if the son-in-law with his second 
family continued to dwell in that house until tho death of the father- 
in-law : yet for all that, tho said son-in-law and the issue of his second 
marriago will not bo recognised as heirs by adoption to any portion of 
tho deceased’s estate, which will devolve entirely to the aforesaid 
grandchild.

If the son died beforo his mothor, leaving a widow and children l 
if tho son’s widow continued to dwell in her mother-in-law’s house 
and was even allowed to contract a second marriago and to leavo 
(sic) with her second husband in that house; for all that, the said 
son’s widow will not be recognised as an adopted heiress of her inot-hcr- 
in-law, and she will therefore have no right to a share of the mother-in- 
law’s estate ; tho wiiolo estate will devolvo to the son’s children to the 
exclusion of thoir mother and their mothor’s other children, born to the 
socond husband.

S ection  12 . W hat m a y  in  som e itislances be deem ed A d o p t io n :

If a son, 'who had a wife in D eega  in his father’s house, died beforo 
his father, without issuo : if tho father then detained his son’s widow 
and had her married again and settled in his own house, and if tho 
daughter-in-law continued to dwell thero and rendered assistance to 
her father-in-law until his demise, these frets will warrant the con
clusion that the deceased had decidedly adopted his daughter-in-law 
and she will therefore be entitled to inherit her father-in-law’s estates 
if ho died intestate and loft no issue.

But if tire father-in-law' did leave legitimate issue, a son or a grand
son, in that caso the daughter-in-law will bo entitled only to that 
portion of tho estate which her father-in-law may havo specially 
allotted or bequeathed to her. ”

N i t i  N igh a nd u va . A s  tho original of this compilation is in Sinhaleso 
I shall quote the relevant text in that language first and then set out its 
translation below.

q iS zz& irs) gdjSo
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(Translation)
“ H ow  adopted children inherit Lands

In some instances the paternal and maternal right of inheritance* 
will devolve on porsons who have not been begotten by the proprietor 
or born of the proprietress.

If any person takes charge of and adopts a child of equal caste, and in 
order that the child may at his death inherit his name and lands, makes 
known to tho world that the child is his, his heir, and that ho has 
adopted him, that child will inherit the property of his adopting parents 
at their death. But, unless tho fact of such adoption is made known 
to the world, oven though a child has boen taken charge of by any 
person and a marriage has been contracted for it when of age by that 
person; even though issue has been born on tho permisos of the 
guardian ; the child will not, like an adopted child, bo entitled to the 
paternal inheritance of tho abovementioned guardian. ”

I shall now proceed to examine the statements of each of the writers 
I  have quoted above in order to ascertain what are the essentials of a 
Kandyan adoption as heir. Sawcrs states that a “ regularly adopted 
child ” is entitled to inherit the estate of the parent adopting him. He 
then goes on to state the requirements of a regular adoption. The child 
must be of tho same caste. Tho fact that tho child is being adopted 
in order to succeed to the property of the adoptive parent must —

(a) be publicly declared and acknowdedged, and
(b) have been declared and generally understood, and
(c) have been openly avowed and clearly understood.

The statements do not indicate what is required with clarity and 
exactness. The import of the expression “ publicly declared and 
acknowledged ” is not the same as “ declared and generally understood ”  
nor is it tho sarno as “ openly .avowed and clearly imderstood” . A fact 
can be declared and generally understood without a public declaration. 
Again “ generally understood ” and “ clearly understood” are not the 
same. A clear understanding of a fact can exist among a few while a 
fact cannot be said to be “ generally understood” unless a relatively 
large number understand tho fact. Besides what is generally imder
stood need not necessarily be clearly understood. The requirement of 
a public declaration and a public acknoivlcdgment without an indication 
of tho forum before which the declaration and acknowledgment are to 
bo made renders the requirement unworkable and of little practical 
value.

These words arc responsible for the course some of the judgments of 
this Court on the subject of adoption have taken. I think that when 
Sawcrs’ entire statement is read, with emphasis on tho spirit and not 
on the mere words, it reduces itself to this—that tho fact that a child 
has been adopted in order that ho may inherit the property of his adoptive 
parent should bo known and the adoptivo parent should have indicated
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his intention clearly. It is not necessary that the adoptive parent 
should go boforo any public authority and make a solemn declaration 
or acknowledgment nor is it necessary that ho should make a formal, 
oral or written declaration. It is sufficient if ins intention lias been 
mndo known, whether it be in the course of conversation or otherwise.

This view of the matter finds support in Armour’s statement which 
I §hall now consider. Ho states : “ There are no prescribed forms and 
ceremonies of affiliation.” For that reason, he says, it is not practi
cable to ascertain in even' instance whether a child who was brought up 
and educated by a person other than one of its parents was merely a 
foster child and protege of that person or whether the child was adopted 
by that person. He goes on to state that a child who was so brought 
up will not bo recognized as adopted “ unless that person had publicly 
•declared that ho or she adopted that child and resolved that the said 
child should be an heir to his or her estate. ”

Even this statement is not free from ambiguity. Undoubtedlj', to 
begin with, thero should be in existence a child that is being brought up 
by a person other than its parent. Next there must be an intention to 
ruako that child his heir and a public declaration that the person had 
adopted the child and resolved that the child should be his heir. Thero 
being no prescribed forms and ceremonies, beforo whom is the public 
declaration to be made ? Ho functionary is prescribed and there will 
always be a dispute as to whether a particular statement is a declaration 
and whether it is public. Is a statement made in' the course of conver
sation a declaration ? What is the amount of publicity that a statement 
should receive ? As no forms and ceremonies aro required there is 
always a difficulty in ascertaining from any ono singlo act 'of his tho 
intention of the adoptive parent. A person who has brought up a 
foster child and at one moment intended that the child should bo his 
heir is not tied down to that intention. He is free to change has mind. 
Ho can say : “ I once meant to make this foster child my heir, but I do 
not now propose to do so. I have changed my mind.” It would appear 
therefore that a statement however formal and public that the adoptive 
parent meant to adopt the foster child as heir is not by itself sufficient, 
because its maker can change his mind, and, if lie docs so, not all tho 
public statements will have any effect. We must therefore read Sawers’ 
statement as conveying no other idea than that conveyed by Armour. 
Tho public declaration Sawers refers to is not a formal statement on a 
public occasion, but an unqualified disclosure of tho parent’s intention 
to adopt the foster child as his heir. The disclosure must be evident 
to t-hoso who matter in his circle. The disclosure might be bj' word or 
overt act and the intention must bo one that persists from the date of 
adoption throughout the life of tho adoptive parent, especially at the 
time of his death. The question of succession is ono that arises after 
the death of the adoptive parent, and as ho is not alive his mind has 
to be ascertained from his words, written or oral, and overt acts. Tho 
law requires that he should have, made known his intention in 
unmistakable terms to those whose evidence as to his intention can be 
relied on and acted upon.
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I now come to tho last named of the compilations I have cited above; 
As I said before wo have tho advantage of having in the N iti  N igh a nd u va  
the law stated in the very language of those who were custodians of it. 
In this work tho Sinhalese for what Sawers and Armour translate as . 
“ publicly declared ” is “ ® & 0 0  qzn'Oo The literal rendering of these 
words in English is “ made known to tho world ” or “  made known to all ”  
or “ indicated to the public” or “ lotting others know” . The law as 
stated in this work does not bring in the idea of a “ public declaration" 
and in my opinion rightly. All that is needed in a Kandyan adoption 
is that the adoptive parent should manifest his intention to make tho 
foster child his heir. This manifestation can be done in a variety o f 
ways and whether he has so manifested his intention is a question of 
fact which has to bo ascertained by examining all the circumstances 
relating to tho adoption. What the adoptive parent said in regard to 
his foster child and his attitude and conduct towards him would have 
an important bearing on the question at issue, namely, whether he 
intended to make him his heir.

In my opinion the law as stated in the Sinhalese version of the N it i  
N igh a n d u va  is a correct statement of the law and tho statements of Sawers 
and Armour (which are not expressed in the very language in which tho 
chiefs and others versed in Kandyan customary law conveyed it to them) 
that tho adoption must be pubicly declared and acknowledged must be 
understood in the sense of “  ©eoOO ” . As tho work was not 
translated till 1SS0 the earlier judgments of this Court make no reference 
to it. It is a matter for regret that this only legal publication in Sinhalese 
is and lias been out of print for quite a long time.

Learned counsel submitted that tho N iti  N ighanduva should not be 
regarded as authoritative and he called in aid the following observations 
of Burnside C.J. in S iriya  v . K alu a1

“ I cannot regard the dicta in Marshall and Armour, and even the 
Niti Nighanduva, whatever may be its pretensions as a legal authority, 
as sufficient to disturb a solemn decision of the Court. ”

Those observations cannot be regarded as a pronouncement that tho 
customary law of the Kandyans on the question of adoption is not correctly 
recorded in tho N iti  Nighanduva. Burnside C.J. has dealt with Marshall 
and Armour in the same breath. It has never been suggested that 
this observation has affected the value of Armour’s Kandyan Law.

Tho view I have expressed above finds support in Chapter III, section 
12, of Armour. Thero lie gives the case of a deega married woman living 
in her husband’s father’s house who, after her husband’s death, is detained 
in his house by her father-in-law, who arranges a- second marriage for 
her and allows her to remain in liis liouso and render assistance to him 
till his death. Armour states : “ These facts will warrant the conclusion 
that the deceased has decidedly adopted his daughter-in-law, and sho 
will therefore be entitled to inherit her father-in-law’s estato if he died
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intestate and ioffc no issue. "  Tliis statement shows that an oral public 
declaration is not essential to a Kandyan adoption, and that an adoption 
a3 heir may be inferred from circumstances.

I shall now proceed to consider tho previous decisions of this Court on 
tho subject of adoption as heir in Kandyan law. They are conflicting 
and do not indicate that there has been a consistent attiludo towards 
tho essentials of the adoption of an heir under Kandyan law. Some of 
tho earlier cases take what I hold to be the true view, while others have 
taken too literal a view of the statements in Sawcrs, Armour or 
Solomons *.

In one of the earliest reported decisions2 the declaration of adoption 
in a deed was accepted as sufficient proof of adoption as heir. This 
view that an oral public declaration was not essential was maintained 
in tho case reported in G renier's R eports (1873), Part III, pages 117-119, 
wherein this Court approved tho judgment of Cajdey (afterwards Sir 
Richard Cayley), District Judge of Kandy, who later became a Judge 
of this Court, in which he stated as follows :—

“  There being no special formalities to constitute a valid adoption 
prescribed by tho law, some kind of public declaration only being 
required, and as it appears that the Basnaike Nillemcy himself always 
considered the 1st defendant to have been adopted by him, and stated 
such to be the case at an important family discussion, and that the 
relatives alwajrs recognised the 1st defendant as his adopted daughter : 
I think that it may be presumed that the adoption was sufficiently 
declared and made public to satisfy the requirements of the Kandyan 
Law, with which these pjcoplc must be supposed to have been 
acquainted. ”

It would appear from District Judge Cayley’s judgment that a 
declaration may bo presumed from facts and circumstances. '

In a later case reported in Ram anathan's R ep orts (1877) pages 251-255, 
Lawrio (afterwards Sir Archibald Lawric) who at tho timo was District 
Judge of Kandy and later became a Judge of this Court, took tho same 
view as Cayley, viz., that adoption 'may bo inferred from facts and 
circumstances. In his judgment he stated :

“ Then as to publicity of the declaration, can it bo maintained that 
a public declaration is necessary, after tho decision of the Supremo 
Court in the cases 53309 and 5577S. In the ono case tho declaration 

.was only a conversation between the adopter and another. Chief who 
had come to solicit the child, as wifo for his son. In the other case, 
the declaration was made when giving instructions to draw up a deed 
of gift. I think these cases warrant tho conclusion that a public de
claration is not necessary. But is it tho Kandyan Law that tliero 
must bo even a private declaration by the adopter ? 1 shall assume

1 Manual o f Kandyan Law. * Beecn and Sicbel’s Jtcporl3 61 (1SC0).
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\ for a moment that it is, and I find in this case tho uncontradicted 
. evidence of the second plaintiff, that the deceased called him Bon and 

that ho told him to tako caro of tho lands, and that there is no one 
else who will got thorn. I am entitled to hold it proved, because, as I 

" said, there is no contradiction of this, that tho conduct of the deceased 
■ to tho plaintiffs was a continual declaration by acts, though not by 

words, that they wero his adopted sons and heirs. It is consistent 
with Kandyan Law to infer adoption from facts and circumstances, 
apart from declarations by the adopter. Tho authority for that is 
tho 12th section of A rm o u r  (Pcrera’s Edn., p. 39) where it is said that 
certain given facts will warrant a conclusion that tho deceased had 
decidedly adopted his daughter-in-law. ”

Tho view that adoption as heir may bo presumed or inferred from 
facts and circumstances seemed established till 1SS3 when it was dis
turbed by the case of Karunaratne v .  Andreweice 1. In that case, Clarence
J. stated that unless a statement of the fact of adoption as heir was made 
in public or on a notable occasion the requirement of the law was not 
satisfied. He refused to regard a statement made by the deceased to a 
friend of his, a mohandiram, as sufficient in law. It is difficult to reconcile 
the observations of Dias J., the other Judgo who heard the appeal, with 
tho decision in tho case. He said :

“ According to Kandyan Law, as I understand it, the intention to 
adopt must bo clearly evidenced by declarations or other overt acts 
made in as public a manner as possible. H en ry M a r ly n  seems to have 

' been a man of intelligence, above the average Kandyan, and if ho 
really intended to follow tho old fashioned law of adoption he would 
have clone it by some writing about which there could be no dispute.”

The above observations indicate that oral public declarations of the 
fact of adoption are not essential and that overt acts other than oral 
declarations or a writing declaring the fact of adoption will afford suffi
cient proof of adoption. The observations of Dias J. failed to influence 
the decision of T ik iri K u tn a rih a m y v .  Punch i  B a n d a 2, where despite 
clear ancl definite evidence of adoption of a cliild as heir the Court rejected 
the claim of adoption on the teclmical ground that the deceased had said 
that ho would “ give ” his property to the adopted child ancl that he did 
not say that the child would “ inherit ” his property. The appellant 
was the nephew of the deceased who was childless ancl who adopted him 
when'quite a boy. When the appellant had grown to manhood the 
deceased negotiated a marriage for him, and, when discussing the marriage 
proposal with the bride’s parents, the deceased stated to them that 
ho had adopted the appellant as his son, and intended “ giving ” him his 
property. The widow of the adoptive parent did not' at first contest tho 
appellant’s right to inherit; but subsequently she did so though she 
admitted that the deceased’s intention when he adopted the appellant 
was that the appellant should “ inherit ” the property of the deceased 
upon his death. Upon his death-bed the deceased sent for a notary and

i  (1SS-3) W e n d t 's  R e p o r ts  28-5. * (1 9 0 1 )  2  B r o w n e  2 9 9 .



BASXAYAKE, C.J.— Dayanganie v. Somaicalljie 349

instructed him to draw up a deed of gift in favour of the appellant of 
all liis property. On these facts this Court held against the appellant. 
Bonser C.J. upheld the District Judge’s view that the conversations 
between the deceased and the appellant’s bride’s parents were insufficient 
proof of adoption for the purpose of inheritance. Referring to the 
conversations the District Judge stated :

“  Botli the witnesses agree that the intestate did not say that the 
appellant was to inherit his property, but that he would g ive  h im  h is  
property, which is quite another matter . . * . The witnesses
are supported in what they say by the appellant, who stated that the 
intestate sent for a notary a few days before he died, and instructed 
him to prepare a deed in the appellant’s favour, which would have 
been unnecessary if he had adopted him to inherit his property. ”

In this case both Bonser C.J. and Moncrieff J. quoted with approval 
the judgment of District Judge Cayley.' It is difficult to reconcile their 
adherence to the principles enunciated by him with the decision in this 
case. Their observations are also inconsistent with the conclusion reached 
by them. Moncrieff J. took the view that even accepting the evidence on 
behalf of the appellant as true the adoption lacked “ the essential re
quisites of publicity and of clear expression of the fact that the adoption 
was made with a view to inheritance ” .

His observations which I quote below are somewhat puzzling and leave 
me in doubt as to what his view' of the Kandyan Law of adoption was :—

“ I think that the dictum  of Dias J., to the effect that the intestate 
he spoke of, if he had meant to adopt, would have made his intention 
clear by putting it in writing, was not so extravagant as is pretended. 
The intestate in tlus case was a man of position. He must have known 

• the a b solu te  n ec essity  of publicity, and publicity of the fa c t that the 
adoption was made with a view to inheritance. It is to my mind 
curious that during a period of forty years he should have abstained 
from either put ting his intention in writing, or expressing it on occasions 
which could be described as public. ”

. On account of its infirmities T ik ir i  K m n a rih a m y’s ease has not been 
treated as a decision that should be followed.

In the subsequent case of J o k u  B a n d a  v . D ehigam a K u m a r ih a m i1, 
Middleton J. departed from the highly technical view taken in the eases 
of K arunaraine (supra) and T ik ir i  K v m a r ih a m y  (supra), and reverted 
to what I shall call the true view that, what is important is not the form 
in which the intention of the deceased was conveyed, but a clear indication 
of his intention to adopt as heir. In his judgment In Review he stated :—

“ In my opinion thero should bo no doubt whatever as to the 
happening of an event the consequence of which would be so important 
to a family as adoption for inheritance. There should be clear and

1 (1901) 10 N . L . if. 100.
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unmistakable evidence of a deceased’s intention to put a person in 
place of an heir -who without such a nomination would have no right 
wliatover .in the property of the deceased. ”

In the very next decision what I have herein termed lho tine view 
suffered a reverse. Wood Renton J. in T ik iri Banda v. L ok u  Banda 1 
reverted to the old technical view where he refused to recognise an adoji- 
tion because the deceased had not used the word “ inherit Despite 
strong and clear evidence of the adoptive parents’ intention to adopt the 
child as heir the claim of the adopted cliild was rejected. It would be 
helpful if I were to state the facts. The widow of the deceased, Mcdduma 
Banda, whose adopted child the plaintiff claimed to be, stated in evidence 
that as they had no children they wished to adopt a child who would 
look after thorn in their illness and who would inherit their property. 
They went to her elder sister, and asked her to let them adopt her child, 
the plaintiff, who was then about 4 years of age. Mcdduma Banda told 
his sister and his brother-in-law : “ You must give us this son (meaning
the plaintiff) because we have no one to render us help during our illness, 
and no one to give our lands to ” . The plaintiff’s parents agreed, and 
then Mcdduma Banda took the plaintiff to his house. When the plain
tiff grew up, Mcdduma Banda got him a wife. The plaintiff’s father-in- 
law (Loku Banda Basnayakc Nilamc) said that Mcdduma Banda 
proposed that the plaintiff, his adopted son, should marry his (thcBasna- 
yake Nilame’s) daughter. He asked them: “ How did the adopted child 
become possessed of landed property ” , whereupon Mcdduma Banda 
replied : “ We have adopted the child intending to give all our property 
to him ” . The Basnayakc Nilamc then consented to the marriage. 
Some days afterwards he went to Mcdduma Banda’s house and spoke 
to him and his wife and said : “ I have come to see about the child’s 
matter. ” They both replied : “ Wc are adopting the child to give all 
our property. Do not be afraid. ” On these facts tliis Court held that 
there was no proof of adoption. In his judgment Wood Renton J. 
stated :•—•

“ The intention to adopt him, as heir, if expressed, was not com
municated to anybody. The word ‘ inherit ’ was never used in the 
negotiations with the bride’s parents. These negotiations merely 
amounted to an assurance of the intention of the appellant’s adoptive 
parents to provide for him. ”

The statement that the intention to adopt as heir was not communicated 
to anybody cannot be reconciled with the evidence. It was communi
cated, as in the case of D. C. Ivandy Case No. 53309 2 on the occasion of 
a marriage proposal. The fact of adoption is not dependent so much on 
the use of words as “ inherit ” , “ tanagalta ” , “ ayilhiwcndc ” as on the 
clear manifestation of the intention of the adoptive parent to make the 
adopted child his heir.

1 (100i) 2 Balasingl,run's Reports 111. = (1S72) Z Ctrenicr 117.
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In U kku v. S in n a 1 statements made to two Korales and a Vel Vidane 
were accepted as sufficient proof of adoption as heir. It docs not lay 
d o w n  anjr important rule of law, but the following observations of Ennis J. 
seem to indicate that he had difficulty in accepting the decision in T ik ir i  

Kumarihamy’s case (supra).

“ The previous decisions on this subject indicate that air adoption 
for the purpose of inheritance must be made publicly, formally and 
openly. The exact scope of these terms is not so easy to understand. 
In one case (2 Browne 299) where the evidence consisted of conver
sations as in this case, the decision was based on the use of the word 
“ give ” instead of “ inherit ” used in conversation by the deceased 
when speaking of the ultimate disposal of the property, rather than the 
publicity, formality and openness of the conversations. ”

In the case of D . D a vid u  P eries  v . Benedict Fernando 2 Wood Renton 
C. J. and Dc Sampayo J. righted the situation created by a rigid adherence 
to technicalities in T ik iri K u m a r ih a m y ’s  case (supra) and T ik ir i  B a n d a ’s  

case (supra). Wood Renton C.J. observed :—

“ It is not to be expected that witnesses of this class should describe 
the ceremony of adoption for purposes of inheritance with the detail 
or the accuracy that we should expect in a treatise on Ivandyan Law. 
But their evidence clearly establishes two vital points, viz., the fact 
of adoption and the intention of the adopting parent that the adopted- 
child should be his heir.

B e  S a m p a yo  J. said :—

“ It appears that at the same time he said that he had intended to 
give a deed to her but he had failed to do so, and this fact is strongly 
pressed as negativing the idea of an adoption according to Kandyan 
Law. Nothing is said as to the kind of deed which Punchirala had in 
his mind. It may after all be one containing the very declaration lie 
made before the persons whom he called together for the purpose. 
But even if it was to be a deed of gift, I do not see that such a gift, 
would have detracted from the legal status of Bandi Etena . . . .  
an adopted child under the Kandyan Law would not be affected by 
the fact of the adoptive parent having intended to gift to him what 
he would otherwise have got as heir. ”

Wood Renton C.J. disposed of T ik ir i K u m a rih a m y’s  case (su p ra ), 
which was cited in support of the argument that the deceased’s intention 
to execute a deed in favour of the adopted child negatived the theory of 
adoption,.with the observation that it does not enunciate a general 
principle, and that it was a mere ruling on the particular facts of that case.
De Sampayo J. also refused to follow' that case. He said that the fact of 
adoption was always a matter of evidence, and that each case must 
depend on its own circumstances.

1 (1913) 1 Balasingham's Notes o j Cases 75. 2 (1915) 1 C. W. R. 1.
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The view that an oral public declaration or a public statement on a 
formal occasion-was not an essential of a Kandyan adoption as heir was 
gaining ground despite the setbacks it had in T ik ir i  K u m a rih a m y’s  
case (supra) and T ik ir i B anda’s case (supra), and in the case o tD u n u w ilh  
v . K u m a rih a m y 1 this Court went to the extent of holding that a state
ment in a will that a legatee was the testator’s adopted son was sufficient 
proof of adoption. Ennis J. expressed his ■view thus :—

“ Tho 1st plaintiff, in giving evidence, said that the testator had 
left property to DullcweLoku Banda ‘ as adopted heir ’ and this clearly 
appears to have been the testator’s intention. The will is not capable 
of any other construction and tho adoptive parent could hardly have 
taken a more effective way of showing that he had adopted Dullewe 
Loku Banda as his heir, than by executing a will describing him as 
an adopted son and leaving him all the residue of the estate. Whether 

' or not a person has been adopted as heir is a question of fact only. ”

He went on to say :—

A will, however, is a definite declaration of the intention of the 
■ testator for the devolution of his property on his death and the appoint

ment of an adopted son as residuary legatee to the exclusion of all 
other heirs, shows, in my opinion, that the adopted son -was adopted 
for the purpose of inheriting the adoptive parent’s property. ”

A survey of tire cases leaves one with the impression that T ik iri Banda  
v . L ok u  B a n da (supra) and T ikiri K u m a rih a m y v . T u n h i B a n da (supra) 
do not contain a true view of the law and have been regarded as decisions 
that should not be followed, and I think rightly. In T ik ir i  K u m a rih a m y  
v . N iya ra p ola  et a l .2 Maartensz J. in pointing out that T ik ir i B a n d a ’s  
case (supra) and T ik iri K u m a rih a m y’s case (supra) had adopted too 
technical a view of the law observed as follows :—

“ With all due deference, I think the learned Judges in the last two 
cases have attached too much importance to the actual words used 
and not considered the circumstances in which they were used. A 
cliild may be brought up in a house as an act of charity or adopted for 
the puipose of inheriting the property of the adoptive parent. If an 
adoptive parent on an occasion, as a proposal of marriage, says : ‘ I 
have adopted the child to give him my property ’, I cannot sec what 
other inference there can be but that the adoption of the child was for 
the purpose of the cliild inheriting the property of the adoptive parent.”

He held that the intestate’s statement to the schoolmaster that she was 
bringing up the children and that she intended to give her property to 
the children was a manifestation of his intention to adopt the children 
with a view to making them her heirs. He also expressed tho view that 
what S'awcrs meant when he stated that tho adoption must be publicly

. * 4 1 9 1 7 )  4  C .  W .  R .  9 9 . * ( 1 9 3 7 ) '4 4  X .  L .  R .  47G .
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declared was that thero must be evidence of persons to whom the fact of 
adoption was expressed. I am in entire agreement with the opinion 
that the Kandyan Law does not requiro that the fact of adoption should 
be “  formally declared In his judgment in the same case Hearne J. 
rightly observed:

“  I am unable to find any authority for the view that declarations 
made in the course of conversation do not amount to such declarations 
as a Court of Law would act upon. ”

He summed up his view of the various dicta in the cases referred to him

“ If no particular formalities are necessary the declaration need 
not be according to a particular formula as long as it is clearly under
stood that the adoption was for purposes of inheritance ; if no cere
monies are prescribed the declaration need not be made on a 
“  ceremonious occasion ” . It is agreed that the declaration need not be 
made when members of the public arc assembled together for the pur
pose of hearing the declaration or that the declaration need be made in 
a public place. ”

Although I agree with Hearne J. in the main, I find myself unable to 
agreo with lu's view that the fact of adoption must be communicated 
by spoken words to members of the public as distinct from members of 
the adoptive parent’s household or relatives or even persons interested 
in the question of the adoption. I have already expressed my opinion 
in the earlier part of this judgment that all that is required is a clear and 
open manifestation of the fact of adoption of a child as heir whether the 
fact is made to appear by cither word or conduct or both.

The view taken by Haartensz and Hearne JJ. was approved by a Bench 
of three Judges in the case of Ukku Banda A m ba h era  et al. v . Somaivathie 

K u m a rih a m y 1. The cases of Kobbekaduica v. Sencviratne 2 and H erat v . 
A m u n u ga m a  3 to which counsel referred us proceeded on the assumption 
that the law was settled by the case of U kku B a n d a  A m ba h era  v . S om a -  
icathie K u m a rih a m y  and therefore need no discussion.

I have referred to all the reported cases that matter, on the subject of 
adoption, and to my mind it is clear that the true view of the Kandyan 
Law of adoption is that set out in the N iti N igh a n d u va . No oral decla
ration whether public or not or on a formal occasion or otherwise 
is necessary. All that is needed is reliable, clear and unmistakable evi
dence hi whatever form of the deceased’s intention to adopt the adopted 
child as his heir.

For the above reasons the appeal is dismissed with costs.

thus:—

P u lle , J.— I  agree.

$
• 1 (1013) 11 X . L. R. 157.

A p p e a l d ism issed . 

* (1951) 53 X-. L. R. 351
, 3 (1955) 56 X . L. R. 529.


