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M E IY A P P A  C H E T T IA R  v. R A M A S A M Y  C H E T T IA R  

298— D. C. K andy, 57.

Servitude— P roperty held in com m on— A greem ent to exchange services of bath­
room  and closet— No servitude— Right to  withdraw from  arrangement.
The plaintiff and the defendant who were once co-owners of a house 

partitioned it amicably, the plaintiff getting a divided northern portion 
and the defendant a divided southern portion.

The property had only one bathroom and a water-closet the bathroom 
was on the portion allotted to the plaintiff and the water-closet on thc- 
portion allotted to the defendant.

In pursuance of an indenture entered into between the parties, the 
defendant in consideration of the permission granted to him to use the 
bathroom and water-pipe allowed the plaintiff, his servants, &c., to use 
the water-closet; and the plaintiff in consideration of the permission 
granted to him to use the water-closet allowed the defendant and his 
servants, &c., to use the bathroom.

After some time the defendant gave notice to the plaintiff that he would 
not permit the use of the water-closet from a certain date, and that 
that the agreement would cease to have effect after that date.

Held, that the indenture did not create a servitude and that it gave the 
plaintiff merely a permission to use the water-closet in consideration of the 
permission granted to the defendant to use the bathroom.
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Held, further, that there was nothing in the indenture which militated 
against the revocation of the permission by one party against the wishes 
of the other..

TH IS  w as an action instituted by the plaintiff fo r a declaration that 
he w as entitled to the use o f a water-closet in terms o f an agreem ent 

entered between the defendant and him self.* The facts are stated in the 
head-note. The question w as whether the indenture P  1 w as revocable.

The learned District Judge held that it w as not open to the defendant 
by  his unilateral act to determine the agreement.

N. E. W eerasooria , K .C . (w ith  him C olv in  R. d e S ilv a ), fo r  defendant, 
appellant.— The agreement P  1 discloses nothing m ore than a  licence. 
It creates a permission or personal licence and cannot be regarded as 
involving an interest in land. A  licence is revocable at w ill. For m eaning  
and effect of licence, see Vol. 8 of W ood-Renton’s E n cyclop a ed ia  o f  th e  
Law s o f  England, pp. 160-161; W ilson  v. T a v e n e r ' ;  K in g  v. D avid  
A l l e n ' ;  2 V a n  L eeu w en , ch. 19, s ec tio n  5 (K otze ’s Translation, 1921 
ed., p. 282) ; V o et  8.4.18 (H o sk in ’s Translation, p. 58).

Looking at the agreement in the light o f a contract of tenancy, it is 
terminable at w ill— W ille on  Landlord and Tenant, p. 67 (1910 ed .).

H. V . P erera , K .C . (w ith  him  S. J. V . C h e lv a n a ya g a m ), fo r plaintiff, 
respondent.— The authorities cited have no application to the facts of 
this case. A  licence is a permission given to a person personally  and not 
as ow ner of a certain property.

There is a distinction between a right granted to a person to do some­
thing on another’s land, e.g ., the right to stick bills, and the right given  
to a person as an ow ner of certain property. The form er is a  personal 
right, whereas the latter is a real right and becomes an accessory o f the 
property. T h  persons mentioned in the grant of a rea l right are not 
material. In the present case, fo r  exam ple, children have not been  
included. The inclusion of servants in P  1 is conclusive evidence that 

the right which w as granted w as in relation to property. The distinction 
between a personal right and a real right is dealt w ith  in V o e t  8.1.

Considering the circumstances under w hich  the agreem ent w as entered 
into, the right given to plaintiff in P  1 w as clearly  in connection w ith  the 
occupation of property, and not personally. It has, therefore, the nature  
of a servitude. The agreem ent w ou ld  never have been notarially  
executed unless a right in respect of property w as in contemplation. 
There can be no doubt that the agreem ent in question w as intended to be 
a contract. A  permission, on the other hand, is not a contract, nor is a 
licence.

The w ord “ permit ” occurring in the agreem ent does not a lw ays indicate 
licence. It m ay be used in a grant. The context should determ ine the 

m eaning of the w ord— P hillips v. S m ith  ’.

The right to use a water-closet can be the subject of a servitude, 
according to the v iew  taken in K au rala  v. K irih a m y e t a l . '.

■ (1901) i  c i,. s?.*.
* (1916) i  A . C. 51.

* (1810) 12 KnC.. 455.
• (1911) i C .  W. 187.



N. E. W eerasooria , K .C ., in reply.— A  servitude being onerous in its 
nature, clear evidence is required to establish it— 2 M aasdorp 168 
(5th  e d .) ; P ea k cock  v. H od ges'. The phraseology used in the agreement 
is entirely consistent w ith  the grant of a licence. I f  a servitude was  
intended, the. words ordinarily used in connection with a grant of servitude 
would have been used.

Cur. ad. I'ult.
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The questions that arise for consideration' turn on the construction of 
the indenture P  1. The recitals in the deed show—

(i.) that the plaintiff and the defendant w ere at one time co-owners 
of a house No. 20 in B row nrigg  street, Kandy;

(ii.) that the plaintiff and the defendant petitioned this property 
amicably, the plaintiff getting a divided northern portion 
and the defendant a divided southern portion of the property; 

(iii.) that the property No. 20 had only one bathroom and a water- 
closet ;

(iv .) that the bathroom stands on the portion allotted to the plaintiff 
and the water-closet on the portion allotted to the defendant.

In pursuance of an agreement between the plaintiff and the defendant 
they executed the indenture P  1 in 1920 which was notarially attested.- 
The material portions of the indenture are as follows : —

(a ) that (the defendant) in consideration of the permission hereinafter
granted to him to use the bathroom and water-pipe doth hereby  
permit and allow  (the plaintiff), his servants, tenants and agents 
to use the water-closet standing on the premises belonging to
(the d e f e n d a n t ) ................... at all hours without objection or
hindrance. .

(b )  that the (p laintiff) in consideration of the permission already
granted to him by  the (defendant) to use the water-closet . . 
. . doth hereby allow  and permit the (defendant), his servants, 
tenants and agents to use the said bathroom and water-pipe 
standing on the said premises belonging to the (plaintiff) . . 
. . at all times without objection or hindrance.

B y  his letter P  2 of January 5, 1938, the defendant gave notice to the 
plaintiff that he w ould  not permit the use of the water-closet after A p ril 5 
1938, and that P  1 would cease to' have effect after that date.

The plaintiff thereupon filed this action on A pril 4, 1938, asking that he 
be declared entitled to the use of the water-closet in terms of P  1.

The question that has to be decided is whether the indenture P  1 is 

revocable.
The District Judge held that P  1 created a continuing contract and 

that it w as not open to the defendant “ by his unilateral act to determine 
the contract ” . The present appeal is preferred, by the defendant- 
appellant against that judgment.

b 1 {i$7G) G Btichonjin 69.  ̂ -



I  do not think that the plaintiff could claim  that Ih e  indenture P  1 
has created a servitude w hereby  the property of the defendant “ became 
bound or subject to the use of convenience” of the plaintiff’s property. 
The indenture does not give and grant “ a right over the defendant’s 
property. It purports to permit and a llow  the use of the water-closet 
standing on the defendant’s property. The indenture is draw n  by  a 
notary and it is the usual and almost invariable practice o f notaries in 
Ceylon w ho draft deeds fo r transferring a real right to use a phrase  
containing the words ■* give and grant ”. M oreover P  1 gives the per­
mission to the defendant, his servants, tenants and agents. N o w  in deeds 
of transfer of real rights the Ceylon Notary  uses the w ords “ the 
grantees, his heirs, executors, administrators, and assigns”. It is 
difficult to understand w h y  any reference w as m ade by the N otary  
to the “ tenants, servants and agents ” of the defendant if  it w as  intended 
to transfer a real right. It is also difficult to understand the special 
significance of the words “ servants and “ agen ts”. Is the permission  
granted to all the servants of the defendant, or only those servants who, 
live on that particular property of the plaintiff ? W hat is the special 
significance to be attached to the w ord  “ agents ” ? The indenture does 
not appear to me to state w ith  anything like precision the people to 
whom  the permission is given. It is no doubt true that in the recitals 
the indenture refers to the ownership of the two lots by  the plaintiff and 
the defendant. I am unable to infer from  this fact that it w as ever 
intended to create a real right over one property in favour o f the other 
The fact of the ownership of the two lots w as most probably  stated in 
order to show that the plaintiff and the defendant each had the right to 
give 'the necessary permission for the use of the water-closet and the bath­
room. In this connection it has also to be noted that the indenture  
does not state that the permission is given to the defendant as ow ner of 
the divided southern portion. The Form s ordinarily  used by notaries in 
Ceylon for the purpose of granting a servitude are given in Jayasinghe’s 
P rincip les  of C on veya n cin g— v id e  Form s 17, 18, 19, and 20 in the 

chapter intituled T ransfer of Land.
It is clear law  that a deed creating a servitude must do so in express . 

terms and that a servitude cannot, as a general rule, be granted by  
implication— M aasdorp  (1903 e d .) , bk. 2, pp. 204 and 205. Voet  
discussing the law  w ith  regard  to the,granting of servitudes states, “ the 
granting of a servitude being as it w ere  something vexatious and 
contrary to natural liberty, receives a strict interpretation, and when  
there is any doubt, the interpretation ought to be in favour .of the 
u n fe ttered  en jo y m en t o f on e ’s ow n  p ro p er ty  ” , (Voet V III, 2, 2.)

I  hold therefore that the indenture does not create a servitude as argued  
by  the plaintiff even if the parties had an intention to create a servitude. 
Considering however the class to which the parties belonged and the 
likelihood of tenants of different classes and communities occupying the 
two divided lots it appears to me most unlikely that the parties even  
intended to create a continuing right as a servitude.

I  think the indenture gave the plaintiff no m ore than w hat is expressed, 
namely, a permission to use the water-closet. This permission w as  
granted in consideration of the permission granted to the defendant to
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use the bathroom. This indenture w as most probably executed in  order 
to prevent one party or the other from  claiming a servitude at some 
future time by  right of prescriptive possession and the document was  
intended to furnish proof of the fact that the possession was permissive 
and not adverse.

I am unable to see anything in the indenture which militates against 
the revocation of the permission by one party. A ll  that the indenture 
ensures is that one party cannot avail himself of the permission granted 
to him after w ithdraw ing the permission granted by him to the other.

N o  damages have been claimed in this action and it is therefore not 
necessary to discuss the right of the plaintiff, if any, to damages.

I would, therefore, a llow  the appeal w ith costs and dismiss the plaintiff’s 
action w ith  costs.

N i h i l l  J.— I  ag ree .

Appeal allowed.
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