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et al., R espon dents.

Charitable trust—Deed of gift for natural affection— Conditions for performance 
of poojah—Prohibition against alienation by an act inter vivos—
Conditions not sufficient to constitute charitable trust.

Where a deed of gift contained the following conditions: —

(1) That the said V. S. shall look after the said properties and take
the rents and profits of the said properties and perform the Artha- 
samapoojah, which is being generally performed .and which we now are 
performing and also the Theertam festival in the temple standing in 
the land.

(2) That after the lifetime of the said V. S. the person who was 
appointed by him in his place and, in default of such appointment
the eldest child of his descendant will have the right to perform the
duties of the said temple.

(3) That the said V. S. will have no right to sell and transfer the said
properties or alienate the same by documents such as mortgage and
otty or encumber or alienate the same in any other way in his lifetime 
and that whenever he in his lifetime appoints a person or persons
whom he likes, he shall have to appoint such person or persons subject 
to the bindings recited in this paragraph.

Held, that the conditions annexed to the deed were not sufficient 
to constitute a charitable trust-.

P P E A L  from  a  ju d g m en t o f  the D istr ict  J u d g e  o f  Jaffna . B y  deed
P  1 p la in tiff an d  h is  w ife  tran sferred  to  th eir  son , S abaratnam , a 

la n d  ca lled  M ailavala i su b je ct to  th e con d ition s  se t ou t in  th e headnote- 
B y  d eed  P  2  ex ecu ted  b y  th e p la in tiff, h is  w ife  and Sabaratnam , th ey  
rev ok ed  and  can ce lled  th e con d ition s  la id  d ow n  in  P  1 and d eclared  that 
t h e  deed  shou ld  be  con sidered  a don ation  free  from  all con d ition s in  
fa v o u r  o f  Sabaratnam . T h e  la tter  so ld  h is in terests in  th e land  to  th e  
d e fen d an ts . T h e  learned  D istr ict  Ju d g e  h e ld  th at th e con d ition s in  P  1 
d id  n ot crea te  a trust.

L . A . Rajapakse, K .C . (w ith  h im  P . Navaratnorajah), fo r  pla intiff, 
ap p e lla n t.— T h e  m ain  qu estion  is w h eth er the d eed  P  1 crea ted  a chari
ta b le  trust. T h e  la n d  in  d isp u te  w as tran sferred  to  on e  Sabaratnam  w h o  
w as en join ed  to  u tilize th e  rents and profits for  th e  purpose o f  perform ing  
ce rta in  relig ious cerem on ies  in  a sp ecified  tem p le . T h ere is  a beneficiary  
in d ica ted , n am ely  th e  tem p le . In  Lindeboon v . Canaille 1 it  w as h eld - 
th a t  a g ift fo r  th e  saying o f  m asses is charitab le  as be ing  for  the ad va n ce 
m e n t  o f  religion. T h e  earlier cases, W est v. Shuttlew orth  2, and H eath  v. 
Chapm an  3 w ere overru led  b y  th e H o u se  o f  L o rd s  in  Bourne v. K een e  *. 
I n  v iew  o f  th ese  au th orities it  is  su bm itted  th at P  1 crea ted  a charitab le  
tru st .
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N. Nadarajah, K .C . (w ith  h im  C. Chellapah), for  first d efen d an t, 
responden t.— T h ere  w as n o in tention  on  th e part o f  the- donors to  c re a te  
a  trust. T he in tention  w as on ly  to  g ive  a benefit to  a son  for w hom  th e 
donors declare their “  love  and affection  ” . See 8. K.. Iyer : Indian 
Trusts A ct, p . 37. A  charitable trust m u st b e  for on e o f  th e p u rp ose?  
indicated in section  99 o f  the Trusts Ordinance. There is n o clear in d i
cation  in P  1 o f  th e purpose o f  th e trust. There is uncertainty as to  w hat 
exten t o f th e in com e is to  b e  used for th e supposed trust. F or  th e se  
reasons it  is subm itted that th e  D istr ict Ju dge w as right iir hold ing  th a t  
P  1 did n ot create a trust.

H . W . Thambiah (w ith  h im  V. Joseph) for  second  d efen dan t, 
respondent.

L . A. Rajapakse, K .C ., in  rep ly .— A ccord in g  to  the cy-pres d octr in e  
even  if th e purpose fa ils th e trust does n ot fail. See section  99 o f  th e  
Trusts O rdinance and K eeto n ’s Trusts, p. 147.

A pril 23, 1945. W ijeyewardene J .—

B y  deed P  1 o f  1925 th e plaintiff and his w ife  transferred to  their s o n , 
Sabaratnam , a p lo t o f  land ca lled  M ailavalai su b ject to  certain  cond ition s. 
T h e land w as valued  at R s. 3,000. T h e deed P  2 o f 1928 executed  by  th e  
plaintiff, h is w ife  and Sabaratnam  “  revoked, can celled  and m ade n u ll 
and v o id  ”  th e cond itions laid dow n in P  .1 and declared that the la n d  
should be  considered  “  a donation  free from  all conditions ”  in  favour o f  
Sabaratnam . B y  1 D  1 execu ted  on  the sam e date as P  2  the p la in tiff 
and his w ife  transferred another land to  Sabaratnam  su b ject to  the- 
sam e cond ition s as those set ou t in P  1. Sabaratnam , w ho considered  
h im self as the absolute ow ner o f  M ailavalai by  the jo in t effect o f  P  1 a n d  
P  2, sold  for  R s. 3 ,375  all h is interests in th e said land to  the tw o  defen d 
ants by  deeds 1 D  2 and 2 D  1 o f  M arch  16, 1940. T h e plaintiff, th ereu p on , 
filed th e  present action  alleging that the defendants w ere in w ro n g fu l 
possession  o f the land. H e  con tend ed  th at P  1 created a charitable tru st, 
th at P  2  cou ld  n ot extingu ish  that trust and that, therefore, the defen d an ts 
d id  n o t get any title  to  th e land  under 1 D  1 and 2  D  2. T h e D istr ict 
Ju dge dism issed h is action  and the plaintiff has appealed to  th is C ourt 
from  th at ju dgm en t.

T h e deed  P  1 w as clearly  a deed o f g ift. I t  w as given  on  accou n t o f  
th e  “  natural affection  ”  th at the plaintiff and his w ife  had for S abaratnam  
w ho a ccep ted  th e  land  “  b y  w ay o f  donation  ” . A n  im portant qu estion  
th at has to  be  decided  is w hether th e  deed P  1 annexed such  an ob liga tion  
to ” th e ow nership  o f  th e property  as w as su fficient to  constitute  a ch a rita b le  
trust. T h e donors, n o doubt, desired that Sabaratnam  should “  p erform  
th e  A rthasam apoojah , . . . . .  w hich  w e now  perform  and also t h e  
T heertham  festiva l ” . A s n o  oral ev idence has been  p laced  before  t h e  
C ourt, it is n o t possib le to  say w hat th e nature o f  those cerem onies is o r  
w hether or n o the perform an ce  o f  those cerem onies involves th e exp en d i
ture o f  any m on ey . T h e deed P  1 itself does n ot state that any p a r t  
o f  th e in com e from  M ailava la i is to  be  u tilized  for  those cerem onies. 
M oreover th e  deed  says in  express term s that Sabaratnam  should  take- 
“  the rents and profits I t  is  true th at th e deed  proh ibits th e  alienation)
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o f  th e  p rop erty  b y  an  aot in ter vivos, b u t, a t  th e sam e tim e , it  does n o t  
in d ica te  th e  in stitu tions w hioh  are to  b e  ben efited  in  th e ev en t o f  suoh  
o n  alienation . O n th e  o th er  h an d , i t  leaves u n fettered  S abaratn am ’s 
e ig h t  t o  m ake a testam en tary  d isposition .

A  stu d y  o f  P  1 leads m e  to  th e  con clu s ion  that, w hen  th ey  ex ecu ted  
P  1, th e  pla in tiff and  h is w ife  in ten d ed  m erely  to  ensure the en joy m en t 
o f  th e  p roperty  b y  S abaratn am  during his life t im e  and save liim  fro m  
t h e  con sequ en ces  o f  an im p rov id en t alienation , and  th at th ey  desired  in  
a d d it io n  th at their son  sh ou ld  lea d  as relig ious a life  as they  said they  h ad  
le d .  I  am  unable to  say  th at th e D istr ict  J u d g e  has com e  to  an  erroneous 
d e c is io n  w hen  h e h e ld  th at the con d ition s in  P  1 d id  n ot oreate a trust.

I  d ism iss the ap pea l w ith  costs . -

J a y e t il e k e  J .— I  agree.

Appeal d ism issed.


