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1957 Present: H. N. G. Fernando, J.

FREWEN & CO., LTD., Petitioner, and THE COLOMBO MUNICIPAL 
COUNCIL et al., Respondents

8 . G. 253—In  the matter of an Application for the issue of a Mandate in . 
the nature of a Writ of Mandamus

Municipal Councils Ordinance, No. 29 of 1917— Consolidation of separate buildings— 
Assessment in respect of rates leviable—Should notice thereof be given to the 
tenants of the separate buildings t—Sections 233 (1), 233, 235 (sub-sections 1, 
2, 3, 4, S), 242, 243, 252, 201, 325—Rent Restriction Act, No. 29 of 1943, as 
amended bg Act No. U of 1053, s. 2 (4).

Wlicro sepnrnta building9 are consolidated and assessed as a whole for the 
levy of rates, in terms of section 233 of tho Municipal Councils Ordinance, ll'.o 
Municipal Council is not bound to serve on a tenant of a part of the premises 
assessed o notice of tho new assessment cither of tho entiro premises or of that 
portion which had previously been the subject of a soparato assessment and of 
which tho tenant is in occupation. Tho fact that, in consequenco of .tho 
new assessment, tho consolidated premises havo becomo “ excepted premises " . 
within tho contemplation of section 2 (4) o f tho Rent Restriction Act of 1948, 
os amended by Act No. 6 of 1953, i3 not material.

I t  would bo sufficient if the notico o f assessment in respect of tho consolidated 
premises is served on or left- at those premises in compliance with section 291 of 
tho Municipal Councils Ordinanco. Sub-section 3 of section 235 must bo read 
in conjunction with tho general provision for notico contained in section 291.
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>A-PPLICATfON for a writ o f mandamus.

D. S. Jayawickreme, Q.G., with G. T. Samcramckrcme, for the 
petitioner.

/ / .  V. Perera, Q.G., with N. Nadarasa, for the 1st respondent.

Felix Dias, for the 2nd respondent.

Cur. adv. vttlf.

July 18, 1957. H. N. G. P e i w a x d o , J —

Tliis is an application by the petitioner for a writ of Mandamus direct­
ing the Municipal Council of Colombo to serve on tho petitioner a notice  
of assessment in respect of certain premises in Colombo and/or to inquire 
into objections to the said assessment.

The premises in question bears No. 40 G/3-7, Baillio Street, Colombo, 
and form part of a larger building numbered in separate portions as 40  
G /l to 40 G/7 and 40 G/10. On 29th December 1955 a notico o f assess­
ment of the entiro building under the number 40 G /l-7 and 40 G/10 was 
served on ono Gamini do Silva who was an employee of the tenant of 
premises bearing the number 40 G/2, but it is common ground that tho 
notice of assessment was not served on the petitioner.

Tho rent which tho petitioner had been paying to tho landlord for the  
premises which are the subject matter of this application was Rs. 3 1 4 .5S, 
but on 29th February 1950, the landlord increased tho rent to Rs. 1,950 
per month. The petitioner states that lie was informed that this increase 
in rent was made on tho ground of the increase in the assessment of the  
annual value of tho premises, meaning, I presume, that sinco the assess­
ment of the main building had been fixed for the year 1950 at Rs. 9,525 
the entiro premises had become “ excepted premises ” within the contem ­
plation of section 2 (4) of tho Rent Restriction Act of 1948 as amonded 
by Act No. 0 of 1953. The petitioner no doubt believes that if ho had an 
opportunity of objecting to the assessment tho premises m ay have  
remained subject to rent control, and his substantial complaint is that tho 
denial to him of tho opportunity to object to the notico o f assessm ent 
has had tho consequence that the landlord has been able to incrcaso tho 
rent inordinately.

Tho question I have to decide is one of law, namely whether it was tho 
duty of the Municipal Council to serve on the petitioner, who is a tenant 
of a part of tho premises assessed, a-notice of tho new assessment, either o f  
tho ontire premises, or of that portion of which tho petitioner is in 
occupation as tenant.
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Tho relevant provisions of tho Municipal Councils Ordinance which 
require consideration are tho following :—

" Section 233 (1). Tho Council may, from time to time, as often as it  
mav think necessary for tho purpose of assessment, divido any house, 
buildings, lands, or tenomont-, and consolidate any separate houses, 
buildings, lands or tenements whatsoever within tho municipality 
and assess, in respect of any rate or rates loviablo under this Ordinance, 
each such divided portion separately, and each such consolidated 
premises as a whole :

Provided that in the case of any such consolidation the consolidated 
' premises shall bo asscssod at tho aggregate annual value of the several 

houses, buildings, lands, or tenements of which such premises are 
composed.

Section 233 (3). Nothing in this section shall be deemed to affect the 
requirements of section 235 regarding the service of notice of 
assessment.

Section 235 (1). The Council shall cause to be kept- a book, to be called 
tho “ Assessment Book ” in which tho annual value of each house, 
building, land or tenement within the municipality shall be entered 
every year, and shall cause to bo given public notice thereof and tho 
place where the assessment book may be inspected.

(2) Every owner or occupier of any house, building, land, or 
tenement, or his authorised agent, shall bo permitted free of charge, to 
inspect any portion of the said assessment- book which relates to his 
premises.

(3) The Council shall cause a notieo of assessment in English, Sinha­
lese, and Tamil to bo served on or left at tho premises of evory occupier, 
whether he bo proprietor, joint proprietor, or tenant of tho house, budd­
ing, land, or tenement assessed. The said notice shall bo substantially 
in the Form sot out in tho Third Schedule, and there shall bo appended 
thereto a demand of payment of the rate or rates leviable within such 
time and in such proportions as the Conned may deem reasonable.

(4) Such notice shall further intimato that written objections to tho 
assessment will bo received at tho Municipal Offico within one month 
from the dato of service of the notieo.

(8) Every assessment against which no objoction is taken shall bo 
final for the year.

I t  is clear from the affidavit of tho Assistant Municipal Assessor that 
prior to 1937 the main building had been assessed in separate portions 
and that in 1937 the Council in pursuance of section 12G of Chapter 193, 
which corresponded to the present section 233, consolidated all the por­
tions and thereafter assessed the consolidated premises as a whole. One 
contention put forward on behalf of the petitioner is that despite this 
consolidation the Council was bound to make separate assessments in
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respect of each portion which had previously been the subject of a se­
parate assessment, and to serve notice of assessment separately in respect 
of each such portion. If this contention be correct-, then clearly the 
Council was bound to assess separately each of the portions of the main 
building now occupied by the petitioner which had previously been 
assessed separately.

Section 233 (1) does not in my opinion directly affect the question which 
I  have to decide. It docs not deal with the assessment of annual value 
of particular premises but rather provides for the making and assessment 
of a rate which is to be leviable on an amount representing the annual 
value o f all premises, the amount o f such annual value being determined 
under other provisions of the Ordinance. The term “ annual value ” 
is defined in section 325 in terms which briefly expressed mean the annual 
rent which a tenant might reasonably be expected to pay in certain hypo­
thetical circumstances. The Council from time to time having regard . 
to that definition determines the “ annual value ” of each house, building, 
land or tenement and has a duty to enter the amount in the “ assessment 
book ” and to serve a notice of assessment in accordance with the 
provisions of sub-section (3) of section 235. I  shall consider later the 
application of those provisions to the present case.

The first contention for the petitioner involves the interpretation of the 
provisions which original!}' formed part o f section 116 of Cap. 193 and are 
now incorporated in section 233 of the current Ordinance. Those provi­
sions empower the Council, for (he -purpose of assessment to “ consolidate 
any separate houses, buildings, lands or tenements, ” and to “ assess . .
. . each such consolidated premises as a whole ” . Thus far the intention 
of the Legislature seems to have been that the Council may, presu­
mably for its own convenience in assessing property for rates, make one 
assessment o f consolidated premises in lieu of making several separato 
assessments for each of the buildings which constitute the consolidated 
premises. But Counsel for the petitioner argues that the proviso to sub­
section (1) of section 233 (or of the former section 116) requires that despite 
consolidation separate assessments must continue to be made in respect 
of the houses or buildings constituting the consolidated premises. The 
argument is that the proviso, in requiring that ‘‘ the consolidated premises 
shall bo assessed at the aggregate annual values of the several houses or 
buildings of which the premises are composed ”, requires an assessment 
to be made of tho annual value of each of the several houses or buildings 
and that the consolidated premises will then be assessed at the aggre­
gate of the annual values of all tho several houses or buildings. Thus 
far I  am in agreement with Counsel’s argument and I  would accept the view  
that consolidated premises are nob to be assessed at the amount 
which a hypothetical tenant would pay a3 rent for the whole premises 
but should instead be assessed at the aggregate of the amounts which each 
of several hj'pothetical tenants would pay as rent for each of the several 
houses or buildings.

B ut it  is further argued that when the Council makes separato assess­
ments o f  the annual value of each o f the several houses or buildings, the
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procedure set out in section 235 of recording the assessment in t he assess­
m en t book as being the annual value of the separate house or building and 
of giving notice concerning that particular assessment must be followed.

I would observe in’ the first place that if this were the intention, nothing 
is achieved through the exercise bj' the Council of the powers conferred bi­
section 233 (former section 116), for, despite consolidation, the Council 
would have to continue to take the identical steps which it  took before in 
respect of each of the several houses or buildings, the only change being 
apparently that there would in addition be a need to total up the separate 
annual values of the separate houses and buildings and record that 
total as being the assessment of the consolidated premises. I naturally 
hesitate to accept a view which renders the exercise, of a statutorv 
power quite nugatory and would naturally prefer an interpretation which 
renders the power effective if, of course, such an interpretation 
can’reasonably attach. The proviso undoubtedly requires the Council 
to assess the annual value of each of the several houses or buildings 
of which consolidated premises are composed, but that requirement, 
in my view, is imposed only in order to provide a means where­
by the Council must assess the consolidated premises. In other words, 
the direction given bj- the proviso to an assessing officer is that when 
consolidated premises are to be assessed the amount of the assessment 
shall be calculated by taking account of the annual value of each of the 
several houses or buildings; so that the officer must first determine what is 
in his opinion the annual value of each of the several houses or buildings. 
But the proviso does not require expressly that each such determination 
is to be an assessment for the purposes of section 235. In the event of 
objection being taken to the assessment of consolidated premises, the 
assessment may undoubtedly be attacked on the ground, that regard 
has not been paid to the direction given in the proviso or that the 
opinion of the assessing officer as to the annual value o f any particular 
house or building is incorrect and that the assessment of the consolidated 
premises should be altered accordingly. But the fact that objections 
can be taken on such a ground does not mean that separate entries must 
be made in the assessment book for each house or building, or that notices 
of assessment jmust be separately served with respect to each of them. 
Considering the proviso in its context, this construction of it is to my 
mind perfectly reasonable and has the advantage that it gives force and 
meaning to the statutory power of consolidating separate houses or 
buildings for tho purpose of assessment.

Counsel also relies in support of his first contention on sub-section 3 
of section 233 and argues that sub-section 3 of section 233 keeps alive, 
despite consolidation, the duty to servo notices of assessment separately 
in respect of each separate portion of the consolidated premises. Sub­
section (3) follows immediately on sub-section (2) winch provides for 
service of a notice of consolidation. In my opinion, sub-section (3) is 
merely a saving clause designed to ensure that the service of a notice of 
consolidation does not absolve the Council from the duty to serve a notice 
of assessment if  the. serviceof thelatlcr notice is required by section 235. For
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example, if  consolidation is being effected for an year in respect of which 
no notice of assessment has already' been given, the service of the notice 
o f consolidation is not enough ; there must in addition be a notice of the 
assessment of the consolidated premises ; on the other hand if  several 
premises haveah\ adv been assessed for a particular year and those assess­
ments have become finalin terms of section 23S (8), then if consolidation 
is effected during that year the existing assessments will stand as separate 
assessments for that year and no new notices of assessments would be 
required for that year. I would point out in this connection that the 
language used in sub-section 3 of section 233 is that ordinarily employed 
in a saving clause.

Tlic second argument urged on behalf of the petitioner is based on the 
provisions of sub-section 3 of section 235 which require a notice of assess­
ment “ to bo served on or left at the premises of eveiy occupier, whether 
he be proprietor, joint proprietor or tenant of the house, building, tene­
m ent or land assessed. It is urged that the petitioner is an occupier 
qua tenant of the premises in question, and that where there are several 
tenants of premises a notice must be served on every such tenant.' I t  
would follow if this contention be correct that the Council has a duly  
whenever it assesses any premises to ascertain whether there is only 
“ one occupier ” or “ several ” occupiers, and, if there are several, 
to further ascertain whether any of them are proprietors, joint proprie­
tors or tenants, and if so to serve separate notices on each of them. 
This contention would be reasonable if the Ordinancclmposed on tenants 
the liability or the responsibility for the payment of rates, but the provi­
sions o f the Ordinance are to the contrary effec t. For instance section 
243 gives to an occupier who is not an owner the right to deduct from the 
rent any amount- which he pays as fates or tire value of any of his movables 
which nray be seized for non-payment, artd even in regard to the sei­
zure o f movables, section 242 protects the movables of a tenant from 
seizure for arrears of r ates beyond the two quarters next preceding the 
seizure. Tire principal sanction for the levy o f rates is that contained 
in section 252 which confers on the Council the right to sell property of 
air owner who is in default. While the language employed in sub-section 
3 o f section 235 can be construed to mean that all “ occupiers ” m ust 
receive notice, the object of that section, in my opinion, can only be to 
ensure that when premises are assessed, a notice of the assessment must be 
served on or left at the premises assessed. In the present case the pre­
mises assessed are the consolidated premises and a notice has been served 
on or left at those premises, in compliance with section 291 of the Ordi­
nance which deals with service of notice. Ther e are several alternative 
modes of service prescribed in that section and one of tho alternatives 
in that section is the delivery of the notice to some adult person on the 
premises. In my opinion the requirements of service under Section 291 
have been complied with in the present case by delivering to Gamini de 
jjilva on the assessed premises the notice of the assessment on those pre­
mises. I  do not agree with the argument on behalf of the petitioner that 
sub-section 3 of section 235 must be read by itself and cannot be read with 
the general provision for notice contained in section 291.
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I  have also to'consider a subsidiary argument that the failure to serve 
a notice on the petitioner has deprived him of the benefit of the Rent 
Restriction A ct.; In the first place it  has to  be borne in mind that the 
statutory provisions I  am examining in this ease have existed since 1910 
and perhaps longer and that the impact of these provisions on subsequent 
legislation cannot properly be taken into consideration in order to give 
them a construction different from that which v ould have been gi\ en 
if  there had been no Rent Restriction Legislation. Moreover it  is not 
contended that the petitioner could not, if the thought had occurred to 
him, have inspected the assessment book when public notice was given 
under section 235 that the book was open for inspection.

For these reasons I  would dismiss this application with costs which J1 
fix at Rs. 252-50 payable by the petitioner to the Municipal Council. .

Application dismi?sed.


