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Landlord and tenant—Suit for rent and e’cctment on ground of atlornment by defendont

as tenant of plainiiff—Durden of proaof.

Where a lessee of a dwelling-houso sues the occupant for arrcars of rent and
cjectment on the ground that the latter had attorned to him as tenant upon
the execution of the deed of lease, the burden is on the-plaintiff to establish
that there had been a contract of tenancy between the defendant and the
plaintiff's lessor and that the defendant attorned to the plaintiff as tenant.

| Obizer : It is now a well established principle that a tenant who remains in
occupation with notico of the purchaser's election to rocognise him as a tenant
may legitimately be regarded as having attorned to tho purchaser so as to

| establish privity of contract between them,

APPEAL from a judgmont of thoe Court of Roquests, Colombo.

J. . Subaszngke, with 7' H N. chkards, for the defondant-appellant.
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October 10, 1968. WIJAYATILAKF, J.—

In this case the plaintiff suod the defendant for ejectment from premises
No. 567, Madiwela Road, and for the recovery of arrcars of rent. After
trial the learned Commissioner holld that tho plaintiff is not entitled to a
decree of ejectment. However, ha held that the plaintiff is entitled to
rent at Rs. 15 from February 1963 ":ill the end of January 1965.

The principal question in this ease is whether there was a contract of
tenancy between the dofendant and the plaintiff’s lessor and if so whethor
the dofendant has attorned to tho plaintiff. Admittedly, ono K. Dharma-
dasa Fernando is the owner of th3 promises in question. According to
the plaintiff tho defondant was in occupation of these premisos as a
tenant of tho said Fernando on the basis of a monthly tenancy and tho
plaintiff by deed No. 306 of Sth February 1963 (P 1) had taken a lease of
those premises from Fornando for a period of two years. Thercafter on
- 4th March 1963 his proctor by letter (P 2) had informed the defendant

‘of the lease and requested her to r2mit to tho plaintiff tho lessce on (P 1)
all rents from Fobruary 1963 at Rs. 15 per month. Despite this lottor
" no rent whatever had been paid by tho dofendant and on 8th February
- 1964 nearly an year lator, by letter (P 3) the plaintiff’s proctor had givon
her notice to quit and deliver possession on 31st May, 1964. In her ans*ssfer
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tho dofondant admitted the receipt of notico (P 3) and at tho commence-
mont of tho trial hor counsel had roferred to (P 2) and tho plaintiff had

beon allowed to amond tho plaint. The proctor who wrote these two
lotters has also given evidenco.

Tho position of the defondant is tl.at sho is tho mistress of tho said
Fornando who is tho owner of theso premisos and ho had put her in posses-
sion of the premises somotime in Qctober, 1960, undertaking to execute
a deed of transfer in her favour and siaco thon sho has been in possession
of theso promises ut dominus. Sho doaies that there was any contract of

tenancy with the said Fornando.

Tho plaintiff in his cvidence has stated that after the deed of lease was
attostcd he had gone along with the lcssor and told the defendant to pay
tho rent to him and sho had agrced to do so. Howover, it is noteworthy
that tho plaintiff has failed to call his lessor in support. Apart from tho
plaintiff’s proctor tho only witness ca.led by tho plaintiff was ono Daya-
nanda who has spoken to his paying zent in rospect of another houso in
this samo garden to tho plaintiff. Howevor, ho has failod to produce
any receipts in support. Furthermoie ho has spoken to a period after

tho oxpiry of the leaso (P 1). ]

Learned counscl for the plaintiff relies strongly on tho letter (P 2) as the
defendant had failed to send any com:munication to tho contrary. It is
evident that the defcndant had ignored the lettor (P 2) of 4th March, 1963
and tho plaintiff appears to have slopt over his rights if any for noarly one
year till ho thought of sonding tho cuit notice on 8th February, 1964.
I should think that his conduct in this situation points to the truth of
tho defendant’s version. It is also significant that tho criginal plaint in

this caso was on tho basis that the plaintiff let out tho promises in quostion
to the dofendant direct and there was no reforenco to the lease. Tho
plaint was amended only after this cameo up for trial on tho production of

(P 2) by counsel for the dofendant.

Alr. Subasinghe, loarned counsol for tho appellant, has submitted that
ovon if it is assumed that the dofondant was a tenant of tho plaintiff’s
lossor the plaintiff has failod to provo an attornment. He relics on tho
following cases:—1Wijayaratne v. Iendrick}, Aronolis v. AMohideen

Piutckas 3, Ukkuwa v. Fernando 3, Rajupakse v. Cooray 3.

On the other hand Mr. Rodrigo, loarnod counsel for the respondent.
relios on tho principle that when leased promises have been sold by the
landlord, the tenant who receives notico of the purchaser’s cloction to
rccognise him as tenant is not entit!>d to deny his attornment to the
purchasor if he continues to be in accupation without informing the
purchaser that he does not clect to attorn to him- Ho relics on tho

' (1595) 3N. L. R. 155. s (1936) 38 N. L. R. 125.
*3Bal N.O. 159. "4 (1924) 2 Tsmes of Ceylon 209.
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fbllowing casos :—Sabapatk ipillar v. Ramupillai}, Charles Perera v. de
- Costa?, de Alwis v. Percra3, Silva v. Silvad. Seco also tho caso of Zackarya

v. Benedict 3.

Thus it would scom that it is now a woll ostablished principlo that a
'tcnant, who remains in occupation with notice of the purchaser’s election
“to rqcogmqo him as a tenant may legitimatcly be regarded as having
attornod to tho purchascr so as to establish privily of contract botween

 them.

In the instant case silenco on tho part of the defendant on the rccoipt
of letter (P 2) may be recognised as an attornment although sho'in fact
did not pay any rent at all. Bo that as it may, in my opinion, tho plain-
11fT has failed in tho present caso to prove that tho defendant wasa tenant
of the plaintiff’s lessor at any stago. Tho bost evidenco would have boon

that of the lessor himsclf who had boen summoned as a witness but tho
plaintiff failed to call him. I do not think thero was a burdon on tho

defendant.

~ On a scrutiny of tho facts in this caso it is evident that tho story as
rolated by the dofendant is the more likely, although sho was not truthfu)
whon she was questioned about the receipt of (P 2). The defondant has
. very boldly pleaded in hor answer that tho owner of thoso premises was
-keeping hor as his mistress. Despite this allegation the owner has failed
to controvert. it by supporting the plaintiff’s caso. The conclusion is
irrosistible that ho has sought to get rid of an amatorial problom he has
created for himsclf by executing the lease (P2) in favour of tho plaintiff,
and thercby adopted this circuitous method of ousting this woman.

In my opinion this action on the basis of an attornment in respoct of a
monthly tenancy is cloarly misconceived. I would accordingly allow
tho appeal. I vacate the order of thoe learned Commissioner and dismiss
tho plaintifi’s action with costs. Tho defendant shall be ontitled to tho

costs of appeal.
" Appeal -allowed.

-~

A (7956) 58 N. I.. R. 367.  2(2951) 52 N. L.-R. 433 at 445

» (1955) 57 N. L. R. 283. ¢ (1913) 16 N. L. R. 315.
' DU * (1950) 53 N. L. R. 311. ‘



