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TELE K IN G  v. J I N A S E K E R E  et al.

43— M . C. Gampahct, 23,673.

Evidence—Misdirection of fact—Statement of one accused exonerating another—•
Evidence in rebuttal—Death caused in course of sudden fight aithout
premeditation—Penal Code s. 294 exception 4—Misdirection of law.
Where the presiding Judge’s comment on the evidence ot a headman 

to the effect that he was in a position to say that the accused did not 
carry a pointed knife, with which the deceased was alleged to have been 
stabbed, did not put accurately to the jury the effect of the headman's 
-evidence.

Held, that there was a misdirection of fact.
Where the 2nd accused gave evidence to the effect that he and not

the 1st accused stabbed the deceased,
Held, that the jury should have been directed that the testimony 

the 2nd accused, as stated above, by means of a statement made to 
be considered by the jury in determining the guilt or innocence of each
<of the accused.

Where an Inspector of Police was called to rebut the evidence of
the 2nd accusued, as stated above, by means of a statement made to 
him by the 2nd accused, any further information from that statement 
beyond that called in rebuttal should not be admitted.

Where the circumstances showed that the deceased received fatal 
injuries in the course of a sudden fight without premeditation in the
heat of passion upon a sudden quarrel,

Held, that the Judge should have asked the jury to say whether 
the case came within exception 4 of section 294 of the Penal Code.
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AP P E A L  against a conv iction  b y  a Ju dge and jury  before  th e W estern  
Cirouit.

H. V. Per era, K.C. (w ith  h im  E. A. Q. de Silva and Mackenzie Pereira}*, 
for 1st appellant.

Mackenzie Pereira for 2nd  and 3rd appellants.

D. Jansze, C.C., for  the Crow n.
Cur. adv. vvli.

June 11, 1945. H o w a b d  C .J .—

T he three accused in th is case w ere jo in tly  indicted  on  a charge o f  
m urder. T h e  first accused  w as fou nd  guilty  o f  m urder and the se co n d  
and th ird  accused o f  in ten tiona lly  causing grievous hurt. A ll three 
accused appealed against their conviction s. T h e conviotions o f  the- 
second and th ird  accused  have already been  set aside and they  have been  
discharged. T h e  on ly  poin ts o f  substance taken b y  M r. Perera on  b e h a l f  
o f the 1st accused  are as fo llo w s : —

(1) T h at th e trial Ju d ge  to ld  the jury  that the headm an ’ s statem en t
about n ot seeing a  kn ife w ith  the first accused is n ot w orthy  
o f  m u ch  consideration , w hereas the h eadm an ’s ev idence waff- 
th at he w as in  a position  to  say that the first accused did n.ot 
have the kn ife  w ith  w hich  h e w as alleged to  have stabbed th e  
deceased.

(2) T h at certain  portion s o f the second  accu sed ’s statem ent to  th e
P o lice  w ere w rongly  adm itted  in evidence.

(3) T h at the learned Ju dge should have told  the jury that th e ev id en ce
o f the secon d  accused  cou ld  have been  taken in to consideration- 
w hen  they  w ere determ ining the guilt o f  the first accused.

(4) T h at on  th e ev iden ce it  w as open  to  the jury  to  g ive the first
accused  the ben efit o f exception  4  to  section  294 o f the P en a l' 
C ode. T h e  failure o f  the trial Judge to  so d irect the ju r y  
v itia tes th e verd ict.

W ith  regard to  (1) th e headm an, W . D . E laris, w as ca lled  by  th e- 
Crow n. In  cross-exam ination  h e stated as fo llo w s : —

“  T he 1st accused  w as in  m y  com pany fo r  h alf an hour. I  did n ot 
fin d  th is p o in ted  kn ife  (P  1) in  his possession . I  d id  n ot see it  at any 
tim e in  h is hand or in  h is w aist. I  did n ot see th e  handle o f a p o in ted ’ 
k n ife  w hich  h ad  b een  stuck  betw een  h is sarong- and- sh irt. I  am  in  a- 
position  to  say that th is kn ife (P  1) w as n ot w ith  h im .”

I n  rep ly  to  questions p u t 'b y  the C ourt th e headm an stated as fo l lo w s :—  

“  I  fou n d  P  1 near th e  3rd accu sed ’ s house- in. the garden. O n  
in form ation  I  p ick ed  up th e kn ife. A t th at tim e th e 1st accused  w as 
w earing a sarong and a shirt. A s w e w ere w alking side b y  side ta lk in g  
it  w as d ifficu lt for m e to  see w hat h e had. W h en  I  cam e to  th e  scen e  
w here Jan e N ona w as ly ing  fallen  I  saw  these- w ounds and w hen  I  
searched th e  1st accused  h e had a clasp kn ife  w ith  h im .”

T h e  Crow n case w as based  on  th e  th eory  th at the- first accused  stabbed ' 
th e deceased  w ith  the p o in ted  kn ife  (P  1). T h e  headm an says h e arrived!
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at th e  scen e  fou r m in u tes  a fter  th e  1st a ccu sed , w h o  Was w ith  h im , h a d  
turned baok  and  run  tow ard s th e  cries. T h e  h eadm an  saw  n o  b lo o d  
on  th e  1st accused  and  th e  c la sp  k n ife  (P  S) w as in  h is  w aist. T h e  qu estion  
as to  w hether th e  1st a ccu sed  w as carry ing  th e  kn ife  P  1 w as in  th e  
circu m stan ces o f  th e  ca se  a m ost im p ortan t on e. W e  th ink  th a t the 
learned Ju d ge  m isd irected  th e  ju ry  in  brush ing aside th e  ev id en ce  
o f  th e  h eadm an  on  th is  p o in t. I t  w as open  to  th e  ju ry  .to take th e  v ie w  
th at th e headm an  m ig h t possib ly  n o t  h ave  n oticed  th e possession  b y  the 
first accused  o f  P  1. O n th e  o th er  h an d  the h eadm an  stated  th at h e  and  
th e first accused  w ere in  each  o th e r ’s  com p a n y  for h a lf an  hour. M ore 
ov er  th e headm an stated  th a t h e  w as in  a position  to  say th at P  1 w as 
n ot w ith  h im . T h e  ju ry  m igh t th erefore  take th e  v iew  th at, i f  th e  
first accused  h ad  P  1, th e  h eadm an  m u st h ave  seen  it. T h e  J u d g e 's  
com m en t on  th e h ead m an ’s  ev id en ce  on  th e p o in t does n ot accu ra te ly  
p u t to  the ju ry  th e e ffect o f  th e h ea d m a n ’s ev id en ce  and in  ou r op in ion  
am ounts to  m isd irection .

W ith  regard to  (2) it  w ou ld  appear th at w h en  th e  case  for  th e  d e fen ce  
w as d o s e d , C row n C ounsel ca lled  In sp e cto r  W ijes in g h e  w ho stated  th at, 
on  being  taken in to  cu stod y , th e  secon d  accu sed  m ade a statem en t 
in  th e  course o f  w h ich  h e  sa id  “  W e  fe ll in a bu n ch  and therefore  I  d o  n o t  
know  w ho stabbed  J a n e  N on a ’ ’ . A lth ou g h  th e  record  d oes n ot say so, 
th e In sp ector  wa6 n o d ou b t ca lle d  to  rebu t th at p a rt o f  th e ev id en ce  o f  
th e second  accused  in  w h ich  h e  said h e  stabbed  th e deceased . In sp ector  
W ijes in g h e  w as n o t cross-exam in ed . B u t  in  rep ly  to  a question  p u t 
by  the C ou rt h e  read  o u t a fu rther sta tem en t m a d e  by  th e secon d  accu sed  
in  w hich  th e la tter w as su pposed  to  h ave  s a id : —

“  K aram anis, G unasekere, Sediris and Jan e N ona chased  after m e 
to  our land . K aram anis assaulted  m e  w ith  a c lu b , I  fe ll dow n. I  
did n ot assault K aram an is. S h e  ca m e  up to  th e sp ot. (S h e  is  L a iso  
H a m y .)  W h e n  I  w as assaulted  w e fe ll in a bu n ch . G unasekere 
w as n ot a t th e sp ot. I  d o  n o t k n ow  w h o  stabbed  Ja n e  N ona. I  d o  
n ot know  w h o  assaulted  K aram anis. I  am  n o t angry w ith  Ja n e  N on a 
or K aram anis. I  d o  n ot k n ow  w h o  m u rd ered  Ja n e  N o n a .”

T h is fu rther statem en t shou ld  n ot h ave  been  prod u ced  in  ev id en ce  
inasm uch  as it  w as n o t ca lled  in  rebu tta l o f  anyth ing  th e secon d  accused  
had  sa id  in  ev id en ce . M oreover, th e learn ed  J u d g e  used th is statem en t 
in  h is gum m ing up to  re in force  th e  con ten tion  th at th e  secon d  accu sed  
w as n ot speaking th e  tru th  and th erefore  a w itn ess on  w hose  ev id en ce  
th e ju ry  cou ld  p la ce  n o reliance.

W ith  regard to  (3) th e  secon d  accused  w e n t . in to  th e  w itn ess b ox  and 
gave ev id en ce  to  th e e ffe ct  th a t h e  and  n o t th e  first accused  stabbed  
th e  d eceased . T h is ev id en ce  if  a cce p te d  b y  th e  ju ry  w ou ld  have 
exonerated  th e first a ccu sed . I n  cp m m en tin g  on  th e  ev id en ce  o f  th e  
secon d  accused  th e learned Ju d g e  stated  as fo llo w s : —

"  T h en  g en tlem en , in  considering  th e  case  fo r  the secon d  accused  
y ou  m u st consider h is  ca se  en tire ly . Y o u  m u st k eep  the first and  
th ird  accu sed  aside in an yth in g  w h ich  m igh t im p lica te  e ither o f  th e m .”

T h is passage is som ew h a t obscu re . I t  m igh t m ean  th at th e e v id e n ce  
o f  th e  secon d  accu sed  co u ld  ~not b e  taken in to  con sideration  in  con s id er in g
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th e  guilt o f  the first and th ird  accused. In  th is case it  w as too  favourable 
e a f a r  as th e first and th ird  accu sed  w ere concern ed . Or b y  the use o f  the 
w ord  “  entirely  ”  it  m ight m ean  th at his ev iden ce cou ld  not either be 
■UBed as testim ony  in  favour o f  th e first and  th ird  accused. W e  think 
th a t  th e  ju ry  shou ld  have been  to ld  th at th e  testim on y  o f  th e second 
A ccu sed  form ed  part o f  the evidence in  th e case and cou ld  be  considered 
b y  the ju ry  in determ ining the guilt or in n ocen ce o f  eaoh o f  the accused.

W ith  regard to  (4) the case  fo r  the first accused , based on  th e injuries 
fo u n d  on  the seoond and th ird  accused  w h ich  w ere to  a certain  extent 
unexpla ined , w as that th e deceased  rece ived  h er fa ta l in juries in the course 
o f  a sudden fight and therefore the circum stances w ere such  as to  bring 
th e  oase w ith in  exception  4  o f  section  294 o f  the P en al C ode. M oreover, 
i f  the ev iden ce o f  the secon d  accu sed  is accep ted  th e r e ' w as ev idence to  
su p p ort th e argum ent that the in juries found on  the deceased  w ere 
rece ived  in  th e  course o f  a sudden fight w ithout prem editation  in  the 
h eat o f  passion  upon a sudden quarrel. In  these circum stances we 
th ink th at th e ju ry  should  have b een  asked b y  the learned Judge to  say 
w hether the case cam e w ith in  th is exception .

W e  have been  v ery  m u ch  im pressed  b y  the argum ent o f  M r. Jansze, 
o n  beh alf o f  the C row n, th at there can  be  n o d ou bt about the guilt o f  the 
first accused  in asm uch  as h e w as im p lica ted  im m ediately  after the arrival 
o f  the headm an on  the scene b y  K aram anis and G unasekere. I n  sp ite, 
how ever, o f  the m anifest force  o f  th is con tention  w e d o  n ot th ink w e can  
a llow  th e  con v iction  to  stand. W e  therefore set it  aside and direct that 
th e  first accused  be tried  before  another jury.

Conviction- set aside.
Retrial ordered.


