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[In  t h e  P r i v y  Co d n o il ]

1962 Present: The Lord Chancellor, Lord Morton of Henryton,
Lord Evershed, Lord Guest, and Lord Pearce

G. R. DANIEL APPUHAMY, Appellant, a n d  THE QUEEN,
Respondent

P r iv y  C o u n cil A p p e a l  N o . 1 2  o f  1 961  

S . C . 1 9 — M . C . K egaU e, 22 ,5 8 5

Criminal Procedure Code— Section 440 (1)—Summary punishment o f a witness for 
• perjury in open court—Procedure that should be followed in a trial before Supreme

Court—-Duly o f Court to inform witness of the gist o f the accusation against him.

Under section 440 (1) o f the Criminal Procoduro Code it is for the Court, and 
not for the jury, to decide whether false evidencohos been ^iven by a witness, 
and if in the Court’s opinion the witness has given false evidonco, thon the 
Supreme Court has powor to sentence summarily “  as for a contempt o f  the 
Court” .

A  rider brought by the jury to tho effect that the witness should bo doalt with 
for givirg false evidence is not equivalent to a verdict o f  guilty to a charge of 
perjury. ■

It  is not necessary when proceeding under section 440 (1) for the accusation of 
giving false evidence to bo stated with the particularity required in a count of 
an indictment. I f  the Court is o f the opinion that the whole o f a witness’s 
evidence was false, it may bo sufficient just to say that. But when it is not 
suggested that the whole o f  a witness’s evidence is false, it is essential that the 
witness be left in no doubt as to which parts are alleged to be false. Tno Court 
should, before sentencing a witness, give tho witness an opportunity of explana
tion and possibly o f correcting n misapprehension as to  what had been in fact 
said or meant.

A p p e a l , by special leave, against an order of a Commissioner of 
Assize summarily sentencing a witness to three months’ rigorous imprison
ment for liaving given false evidence.

E . F .  N .  Q ra tia en , Q .C . with D ick  T a v e m e , for the witness-appellant.

J o h n  A .  B a k er , with A n n e s le y  P ere ra , for the Crown.

C u r . adv. w i t .

December 13, 1962. [D eliv ered  by  T h e  L o r d  Ch a n c e l l o r ]—  ;

The appellant Gamalath Ralalage Daniel Appuhamy was a witness for 
the prosecution at the trial of eight persons at the Kandy Assizes of the 
Supreme Court of Ceylon in April 1960. A t the end of the trial the 
Commissioner of Assize summarily sentenced the appellant to three 
months’ rigorous imprisonment for having given false evidence.
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Power to pass such a sentence is given by s. 440 (1) of the Criminal 
Procedure Code of Ceylon which provides th a t:—

“ I f  any person giving evidence on any subject in open court in any 
judicial proceeding under this Code gives, in the opinion of the. court 
before which the judicial proceeding is held, false evidence within the 
meaning of section 18S of the Penal Code it shall be lawful for the 

. court, if such court be the Supreme Court, summarily to sentence such 
witness as for a contempt of the court to imprisonment either simple
or rigorous for any period not exceeding three months...........”

'
The relevant part of s. 188 of the Penal Code reads as follows :—

“ Whoever, being legally bound by an oath or affirmation, or by any 
express provision of law to state the truth, or being bound by law to' 
make a declaration upon any subject, makes any statement which is 
false, and which he either knows or believes to be false, or does not 
believe to be true, is said to give £ false evidence

The Charges against the eight accused were in respect of the looting of a 
boutique run by a Tamil, Mooka Pillai, on the 29th May 1958 during the 
racial riots that occurred at that time. Mooka Pillai gave evidence that 
the appellant, the village headman of a neighbouring village, came to his 
boutique in the evening, of the 29th May 1958 and told him that people 
were planning to loot it that night. A lorry was sent for and loaded with 
goods from the boutique with the intention of taking them to an empty 
boutique close to the appellant’s house. While the'lorry was. being 
loaded or just after the loading was finished, three men came into the 
boutique. One of them, the accused Seda, said that he had brought about 
200 people to loot the shop and in the presence of the appellant and 
without any attempt by him to protect them, Seda struck both Mooka 
Pillai and his wife who then ran out of the back of the boutique and took 
refuge in a neighbour’s house. !

The appellant stated that he had remained in the boutique until after 
the raid was over and that he had then driven the lorry, which had not 
been taken away by the looters, to the police station a short distance 
away and had then reported the matter to the police. He had made no 
effort to inform the police before the raid took place or to secure their 
assistance during the course of it although there was a post office with a 
telephone close by. His role throughout the raid had been that of a 
Spectator. His evidence differed from that of Mooka Pillai in a number 
of particulars. He said that he had come to the boutique with a Tamil, 
Perumal Pillai, on foot while Mooka Pillai said that he had come by car 
and that Perumal Pillai had not come at all. In his notebook he had 
recorded that the information about the looting had been given to him 
by Perumal Pillai but he had told' the police when he did report' the 
matter that he had received the information from persons unknown. He 
said that Perumal Pillai had given him the information when he was at 
his desk in his house, whereas the note in his notebook stated that it was
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given to him at Perumal Piliai’s boutique. He did not get Perumal 
Pillai’s signature to the report as it was his duty to do.

The appellant was treated as an accomplice by the prosecution and it 
was suggested to him on behalf of the defence that the looting was 
planned by him and carried out by him.

The learned Commissioner in the course of his summing up, after re
minding the jury of the evidence given by the appellant, invited the jury 
to consider whether or not it was their duty to return a rider indicating 
what they felt about the evidence of the appellant. “ A  headman ” he 
said “ is a person appointed to protect the public, to serve the public, es
pecially at a time of stress like the emergency; and if a headman conducts 
himself in a way that jeopardises the safety of the public, surely you, 
gentlemen, who sit in judgment in the highest tribunal of the land, will 
consider whether it is not your duty to indicate what you think about 
his conduct, whatever your decision with regard to the accused may be.”

Although this might have been taken as an invitation to condemn the 
appellant for his failure to report the threatened raid to the police and for 
his failure to take any action to protect Mooka Pillai and his wife, it 
would seem that it was not so understood by the jury. After returning 
their verdicts in relation to the accused, the Foreman said “ The headman 
may be dealt with for giving false evidence ” .

After sentencing the seven accused who were found guilty, the Com
missioner said to the accused :

“ The jury have brought a rider against you that you should be dealt
with for giving false evidence. Have you any cause to show why you
should not be dealt with ?”

Counsel on behalf of the appellant then asked the Commissioner to deal 
with the matter the next day whereupon the Commissioner said that he 
was dealing with the appellant summarily. Counsel then urged some 
matters in mitigation. The learned Commissioner again called upon the 
appellant, saying :

“ Have you any cause to show ?”

The appellant begged his Lordship’s pardon. The Commissioner then 
said his offence was a very serious one and sentenced him to three months’ 
rigorous imprisonment.

The statements made by the learned Commissioner to the appellant 
tend to support the view that the Commissioner regarded the finding of 
the jury in relation to the appellant as equivalent to a verdict of guilty to 
a charge of perjury. The appellant was not told that in the opinion of 
the Court he had given false evidence nor was any indication given to 
him of the matters in respect of which he was alleged to have given false 
evidence. He was simply told that the jury had brought a rider against 
him that he should be dealt with for' giving false evidence although the 
jury’s rider was that he might be dealt with for that. He was not asked 
whether he admitted or denied giving false evidence, but only to show
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cause why he should not be dealt with, a procedure similar to that 
followed in the criminal courts of England when after a conviction of 
felony the prisoner is called upon to show cause why sentence should not 
be passed upon him.

The course taken by the learned Commissioner in his su m m ing up also 
tends to support the view that he regarded the rider of the jury as equiva
lent to a verdict.of guilty. After directing the jury very properly as to 
the way they should regard the evidence of the appellant when considering 
the guilt or innocence of the accused, he read to the jury a note of the 
evidence given by the appellant as to the source of the information he had 
received as to the plot to loot and as to the place where he received it . 
and he reminded the jury that the appellant had said that he came to 
Mooka Pillai’s boutique on foot when Mooba Pillai said he came by car.

Having read this passage from the shorthand note and having re? 
minded the jury about the car, the Commissioner invited the jury “ to ■ 
return a rider indicating what ” they felt “ about the evidence of'this 
headman ” . ■

S. 440 (1) of the Criminal Procedure Code does not require a finding bya 
jury as a condition precedent to the exercise by the Supreme Court of 
the summary power to sentence for giving false evidence.

Their Lordships are reluctant to conclude that the learned Com- 
. missioner decided in the course of the trial of the eight accused to add to 
that trial, the trial of the appellant, a witness for the prosecution, on a 
charge of perjury. They do not find it necessary to reach a conclusion on 
this. I f  the Commissioner did so decide, appellant was tried for 
perjury, without any charge being formulated against him and without 
any opportunity being given to him to put forward any defence he might 
have.

In S u bra m an ia m  v . T h e  Q u een  x, Lord Oaksey delivering the judgment 
of their Lordships said that in their opinion it was never intended that in 
the exercise of the power under s. 440 (1) in the course of a criminal trial, a 
subsidiary criminal investigation should be set on foot nqt against the 
prisoner charged but against the witnesses in the case and that if such an 
investigation is necessary it can and should be set on foot under s. 440 (4).

It may be, as Counsel for the Crown submitted, that the learned 
Commissioner merely sought to be helped by the jury on a question of 
fact. Even so the course taken by the learned Commissioner would not 
appear to their Lordships to be justified. Under s. 440 (1) of theCriminal 
Procedure Code it was for the Court to decide whether false evidence had 
been given, and if in the Court’s opinion it has, then the Supreme Court 
has power to sentence summarily “ as for a contempt of the Court ” ,

It was clearly established in R e  P o lla rd  2, on a reference to the Judicial 
Committee of the Privy Council, that no person should be punished for 
contempt of court, which is a criminal offence, unless the specific offence 
charged against him be distinctly stated and an opportunity of answering 
it given to him.

1 (1950) 1 W. L. R. 450. (1808) 5 Moore N . S. I l l : 10 E. S . 457.
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The same rule applies in relation to summary punishment for giving 
false evidence, see C han g H a n g  K i u  v . P ig g o t t1. In that ease their 
Lordships held that the gist of the accusation against the appellants 
ought in the circumstances of the case to have been sufficiently clear to 
the accused from the language employed by the learned Chief Justice. 
The Chief Justice had said that the whole evidence given by the appellants 
convinced him of a conspiracy and all that they had said material to one 
isstie was a tissue of deliberate falsehoods. A little later in their judgment 
they expressed the opinion that the language used by the learned Chief 
Justice was quite sufficiently specific.to make the appellants aware of 
the pith of the charge against them. But their Lordships advised that 
the appeal should be allowed on the ground that the Chief Justice should, 
before sentencing them, have given the accused an opportunity of giving 
reasons against summary measures being taken, “ an opportunity of 
explanation and possibly the correction of misapprehension as to what 
had been in fact said or meant.”

It is not in their Lordships’ opinion necessary when proceeding under 
s.440 (1) for the accusation of giving false evidence to be stated with the 
particularity required in a count of an indictment. I f the Court is of the 
opinion that the whole of a witness’ s evidence was false, it may be 
sufficient as in the case of C hang H a n g  K i u  v. P ig g o tt  {su p ra ) just to say 
that. But when it is not suggested that the whole of a witness’s evidence 
is false, it is essential that the witness should be left in no doubt as to 
which parts are alleged to be false. Unless he is so informed, he is 
deprived of the opportunity of explanation and possibly of correcting a 
misapprehension as to what had been in fact said or meant.

It cannot, in the opinion of their Lordships, be said that the observa
tions made by the learned Commissioner to the jury in the course of his 
summing up, were sufficient if the appellant was present and heard what 
was said— and there is no evidence that he was— to leave him in no 
doubt as to the matters on which, in the opinion of the Cour*-, he had 
given false evidence.

It was not suggested that the whole of the appellant’s evidence was 
false. It clearly was n o t; and no doubt the prosecution sought to attach 
some importance to his evidence of identification.

In their Lordships’ opinion the appellant was not informed by the 
Commissioner of the gist or substance of the accusation against him and 
accordingly was given no opportunity of dealing with it.

Bor these reasons their Lordships have humbly advised Her Majesty 
that this appeal be allowed and the sentence passed upon the appellant 

-quashed.

A p p e a l  allow ed.

.B. 8395 (3/63)
1 (1909) A . 0. 312 (J. C.).


