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R  A M A L E N G A M P IL L A I v. A D J U W A D  et a l  

292— D. C. Colom bo, 4,458.

Adm inistm ation— E sta te  c losed — P r o p e r ty  in  p ossess ion  o f  d ev is ee s — R igh t o f  
cred ito r  to  su e  h e irs  in  p ossess ion — C on tin g en t d eb t—Roman-Dutch 
L aw .

Where the administration of an estate has been completed and the 
heirs are actually in possession of the property devised to them, a creditor, 
whose debt fell due after the estate was closed, is entitled to sue the 
heirs in possession in proportion to the extent to which they have 
benefited from the estate. Minor heirs in possession of the property 
devised to them may be sued by a creditor under Such circumstances.

The judgment of Bonser C.J. in P attim an  r. K anapati P u lle  
(1 B ro w n e  118) explained.

A P P E A L  from  a judgm ent o f the D istrict Judge" o f Colombo. The 
facts appear from  the judgm ent o f Soertsz J.

N . Nadarajah, K .C . (w ith  him  H. W . Tham biah  and V. K . Kandasam y), 
fo r  the plaintiff, appellant.— The finding o f the D istrict Judge is that 
the administration o f the estate had been de facto  completed. On that 
finding the defendants would be liab le to the extent o f the property 
that had passed to them. It  has been held in de S ilva  v. Ram bukpota ‘ 
that the property o f a deceased person vests in the adm inistrator fo r 
purposes o f administration'. In  the present case the shares due to the 
defendants had been already conveyed to them by the executor. The 
moment an executor executes a deed o f conveyance to the devisees or 
heirs he loses title  to the properties belonging to the estate and relin 
quishes all claims to the properties as being necessary fo r  the purpose o f 
administration. H e is then in a position to plead plene adm in istravit 
when claims are made thereafter by creditors. I t  is not ob ligatory 
on an administrator to obtain a form al judicial settlem ent before the 
plea o f plene adm inistravit can be taken. 143— C. R. Colom bo, 72,628' 
is exactly in point. See also Arunasalam  C hetty  v. M oota ta m b y 5 and 
D on Nicholas v. M a ck '.

H. V . Perera , K . C. (w ith  him S. J. V. Chelvanayagam ), fo r  the defend
ants, respondents.— A s long as there is a single debt o f the estate 
remaining unpaid the executor cannot be said to have com pleted his 
administration.

[S oertsz J.— B y virtue o f the adiation o f the estate b y  the 
heirs, cannot the heirs be sued ?] According to  section 472 o f the C iv il 
Procedure Code the proper party to be sued is the executor. A  person 
can cease to function as executor in three ways, (a ) b y  death, (b ) by  
obtaining an order o f discharge from  court, (c )  on com pletion o f 
administration.. B efore there can be completion o f adm inistration a ll 
debts o f the estate must be paid— W illiam s on E xecu tors  ( 11th ed .) 
p. 1077 et seq. Independently o f any arrangements betw een the executor
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and the heirs, the executor is always liable fo r  the debts o f the estate. 
N o  handing over o f the assets b y  the executor to the heirs affects the 
rights o f a creditor to sue the executor.

[S oertsz J.—On the basis o f Silwa v. S ilva*, cannot the heirs be sued ?] 
The creditor would have tw o concurrent remedies, but the statutory 
provision o f section 472 o f the C iv il Procedure Code makes only one 
action available when there is an executor. For the purpose o f payment 
o f debts title  which has already vested in heirs goes back to the executor.

Even i f  heirs who have adiated can be sued, they should not be minors.
A  m iner cannot adiate an inheritance and is not -liable to be sued for the 
debts o f the ancestors, Robert v. Abeyw ardene et aV. A t the date of the 
present case the defendants w ere minors.

N. Nadarajah. K.C., in reply.— The proposition that minors cannot 
adiate an inheritance is not true in  all cases. Grotius’  Introduction to 
Dutch Jurisprudence, p . 158 (Maasdorp’s Translation) is in' conflict w ith  
R obert v. A beyw ardene e t at. {supra). See also Lee ’s Introduction to 
Roman-Dutch Law {3rd ed.) pp. 365-366. Robert v. Abeywardene 
was a, case o f intestacy. In  the present case, however, there was a w ill 
under which the title  vested in the minors. Parties who have taken 
benefit under a last w ill  cannot escape liab ility— Vol. 2 of Williams on 
Executors (11th ed.) p. 1129.

Cur. adv. vult.
June 19. 1 9 4 2 .  S o e r t s z  j . —

This case came before a D ivisional Bench o f this Court on another 
occasion, and it was then rem itted on certain terms to the trial Court 
in  order to g ive  the pla intiff an opportunity to state and establish the 
grounds upon which he sought to fix  the defendants w ith liability. H e 
was suing them to recover the loss he had sustained in consequence o f his 
having suffered judicial eviction, after due notice o f that action had been 
g iven  to the defendants, from  a share o f a land which the defendants' father 
had sold to him. On that occasion,- the D ivisional Bench pointed out 
that the sole fact that the p la in tiff had established and was rely ing upon, 
namely, that the defendants w ere  the children o f his deceased vendor, 
and. were, w ith  their mother, the devisees named in  his last w ill, was not 
sufficient to render them liab le on the breach o f the covenant to warrant 
and defend title ' which the vendoty had g iven  in  his own name and on • 
behalf o f his heirs, executors and administrators. F or such a liab ility  
to attach to the defendants, the p la in tiff had to show that the administra-. 
tion o f the estate le ft b y  his vendor had been completed by  his executors, 
and that property o f that estate h a d . passed into the hands o f the 
defendants. ’ In that event,* the defendants would be liab le each to  the 
extent o f the property .that had passed to him  or to her.

. . A t  the trial held  in  accordance w ith  the order o f the D ivisional Bench, 
further evidence was led  and, after consideration, the tria l Judge found 
that the legatees under the w il l  (that is, the defendants and their m other) 
have been taking th e-ren ts and profits from  the premises devised to 
them. lit  another part o f his judgment, he held that this was the state
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o f things from  January 18, 1934. H e also found that, at the date o f this 
action, which he held  must be regarded as instituted on June 26, 1935, 
the administration o f the estate “  had been de facto  completed .

But, despite these findings in favour o f the plaintiff, the tria l Judge 
dismissed his action because “  although the administration o f this estate 
had been de facto  completed,, it was not de ju re  com pleted.'1 H e took 
this v iew  on the interpretation he gave o f the case o f V a lipu lla  v. 
Ponnusam y ', that is to say that it  meant that a judicial settlem ent on 
the lines indicated in the judgm ent o f Pere ira  J. is sine qua non  fo r  the 
completion o f administration proceedings. But that interpretation is, 
clearly, erroneous. I f  authority is needed, I  would re fer to Arunasalam  
Chetty v. M ootatam by Suppram aniam  C hetty  v. Palaniappa C h e tty 3 ; 
and recent and unreported case S. C. No. 143— C. R. C olom bo 72,628 \ 
But Counsel fo r  the respondent said he could not support that finding 
o f the trial Judge. He conceded that the question w hether the w hole 
o f a deceased person’s property has been administered or not is as much 
a question o f fact as a high English authority has said is the state o f 
one’s digestion.

Counsel fo r  the respondents, however, supported the dismissal o f the 
action on .the ground that, as a matter o f fact, there cannot be said to be 
completion o f administration proceedings so long as a debt o f the testator 
remains unpaid. H e also contended that fo r  the recovery o f a debt o f a 
deceased person his executor or administrator was the on ly person that 
is liable to be sued. Lastly, he submitted that the defendants w ere  
minors at the date o f the action and that, therefore, they could not 
adiate an inheritance and w ere not liable to be sued as heirs in possession.

In  regard to the first point, as I  have already observed, the tria l Judge 
found that, in fact, the whole, o f the deceased’s property had been 
administered, because, as he pointed out, “ inventory and final account 
w ere both filed and passed as being in order on Septem ber 12, 1928. 
Thereafter, there is an interval o f seven years w ithout anything happening. 
Then, on February 5, 1935, the first defendant asked for-* an order o f 
payment. On March 19, 1935, some fu rther orders o f paym ent w ere  
issued to the heirs and since then there has been no fu rther action in the 
testamentary case up to this day, an in terval o f six years or m ore.”  T h e  
orders o f payment, it must be observed, w ere made on the basis o f the 
final account filed in 1928. The defendants do not say that there are 
any assets unadministered in the hands or under the control o f the 
executors.

In  this state o f things, it is clear that the executors and ihe devisees 
have long since treated the actual adm inistration as completed. T h e  
question then is what is the position in  la w  w here a party  seeks to 
recover what was on ly a contingent debt at the tim e o f the testator’s 
death? Under the English system, it is now  w e ll settled law  that it  is 
the duty o f the executor to bear in m ind and provide fo r  even a contingent, 
debt such as one that m ight arise from  a covenant o f  the testator and that, 
i f  disregarding such a possible liab ility , he makes -payment o f legacies, 
he would be liable to answer the damages de bonis prjopriis, although as

1 17 N. L. R. 127. 3 3 Bal. 57
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against the legatees he may, in certain circumstances, claim repayment 
(W illiam ’s Law  o f Executors, V o l. II., p. 1079, 10th Ed.). Under the 
older practice, the Court o f Chancery sought to minimize this risk to the 
executor or administrator by requiring the legatee to g ive  security to 
refund i f  debts should afterwards appear, but a fter it  had ceased to be 
the practice to exact such security, creditors w ere allowed in Courts o f 
Equity to fo llow  assets in the hands o f the legatees as w e ll as o f the 
Executor (Ib id  pp. 1081-2). It  would therefore, appear, that in the 
circumstances o f the present case, it is open to the creditor, that is to 
say the plaintiff, to go after the assets in the hands o f these defendants 
who are devisees, i f  he chooses to do so.

The next question is whether in order to get at those assets, the plain
tiff must, as a matter o f procedure, sue the executors and m ay not sue 
the devisees. That is Counsel’s contention, and that that is the only ‘ open 
sesame ’ fo r the plaintiff. But it seems to me that the answer to this 
question must depend upon the facts o f each case. If, fo r instance, 
the administration is in course in such a w ay as to enable it to be said as 
approxim ately as it could possibly be said under our system o f law  that 
the property o f the estate is “  vested ”  in the executor or administrator, 
and that the devisees, legatees, and heirs are only “  beneficially inter
es ted ” in that property, the person liable to be sued would be the 
executor or administrator. B u tin  a case like the present where, on the 
facts as found, and righ tly  found, the devisees are actually in possession 
o f the property devised to them, it would be extrem ely unreal to describe 
■them m erely as “ persons beneficially interested ”  in that property. In 
that v iew  o f the matter, section 472 o f the C iv il Procedure Code, which 
Counsel invoked, has no application. It  is open to the plaintiff to sue 
•the devisees themselves.

So fa r as the last point taken by Counsel is concerned, he 
makes that- submission on the strength of the judgment in the 
cas.e o f R obert v. A beyw ardene'. In  that case de Sampayo J. 
observed as fo l lo w s :— “ the second defendant is a m inor and is joined 
as a defendant on the footing o f his being an heir, but a minor cannot 
adiate an inheritance and is not liable to be sued fo r the debts o f an- 
ancestor. The first defendant is the w idow  o f the deceased and there is 
evidence that she intermeddled w ith the property of the deceased’s 
estate and so made herself an executrix de son t o r t ” . The contrast 
drawn, in this passage, between the minor son and the w idow  is highly 
significant.- The w idow  is made liable not as an heir but-as an executrix 
de son to rt, in other words, as a to rtfea sor; the minor is exempted because 
the sole ground on which it was sought to make him liable was that he was 
an heir. It  was not alleged, and there was nothing to show that he 
had either intermeddled or that he was in possession o f any assets o f 
the deceased. It  is true that de Sampayo J. says, w ithout any quali
fication, that “ a m inor canriot adiate an inheritance and is not liable 
to be sued fo r the debts o f the ancestors, ”  but when that observation is 
regarded in its context, there1 is im plied in it that it is meant to apply in the 
circumstances of that case in which, as I  have already pointed out, liab ility 
was imputed to the m inor solely because he was an intestate heir. The

1 15 A*. L. R. 323.



observation itself is, more or less, a quptapon from  th e 1 judgm ent /of 
Bonser C.J. in Pathinan v. Kanapati P u l le 11 in,- which he says “  minors 
cannot adiate an inheritance, and they cahnot be said to be/ irf 
possession o f the land It  is clear that when/ the learned C liie f Justice-? 
said that he meant that, in that case again, the p la in tiff was seeking/ 
to fix  the m inor w ith  liab ility  because he was an heir, and the firsy part 
o f  the statement that “  minors cannot adiate an inheritance ”  is  con
cerned to refute that attempt by pointing out that the mere fact o f heir
ship is insufficient in our law. A s  was pointed out in the case pf Oos- 
thuysen v. Oosthuysen,5 the phrase “  adiate an inheritance ”  is survival from  
the Roman Law  and rea lly  has no m eaning in our law. On this point!,
I  would re fer particularly to the judgm ent o f Connor J. at pages 61-^4. 
Under our law, there is nothing to prevent a m ionor being sued through a 
guardian ad litem  in order to rea eh assets o f a deceased person in his hands- 
A n d  that is precisely what Bonser C.J. said in the second part o f the state
m ent I  have quoted, “  and they cannot be said to be in possession o f the 
land ” , that is that, in the case he was dealing w ith, there was nothing to 
show that they (that is the m inors) w ere in possession o f the land (that is the 
m ortgaged land ). I t  is important to bear in m ind that the Chief Justice 
was dealing w ith  an action on a m ortgage bond in which the pla intiff 
was seeking re lie f “ not on ly against the hypothecated property, but 
against the heirs personally ”  on the bare allegation that th e y  had adiated 
the estate. T w o  o f these heirs w ere minors, and according to Grotius 
(G ro tiu s1 In trod uction  2.21.6), the position o f minors was that, unlike 
majors, they are not irrevocab ly bound by an act o f adiation and may 
claim  res titu tio  in  in tegrum . M ajors once they had adiated, w ere 
personally  liable where the claim  ex ceed ed 'th e  assets in their hand. 
But, in the law, as it obtains to-day, even m ajor heirs would be liab le  » 
on ly to the extent o f the assets o f the estate in their hands.

In  passing, I  would respectfu lly point out that such misapprehension 
as there appears to be in regard to minors not being able to adiate an 
inheritance and to be sued is probably due to the statement at page 187 
o f  W alter P ere ira ’s Laws o f Ceylon, V o l. II., “ M inors cannot adiate 
an inheritance and cannot be sued as heirs in  possession” . The authority 
quoted by the learned w riter in support o f that statement is Bonser C.J’s 
observation already quoted by me from  the case o f Path im an v. 
Kanapathi Pu lle . The words “  cannot be sued as heirs in possession ” 
are an erroneous paraphrase o f “  they cannot be said to be in possession 
o f the land,” meaning, as already observed, that the minors in that case 
w ere  not shown to be in possession o f the m ortgaged land.

On the facts in this case, it is clear that the property in the hands o f 
each o f the defendants exceeds in value the amount o f the p la in tiff’s 
claim  which, by agreement, has been fixed at Rs. 11,954.17. The 
plaintiff is suing, in this action, the two minors devisees, and fo r  some 
reason that does not appear at all has le ft  out th eir 'm other, the other 
devisee, who was also an executrix under the w ill, and, to say the least, i 
it is equitable that he should be restricted to a. third o f the sum agreed 
upon, as against each o f the defendants, that is Rs. 3,984.72 against 
each. I  would, therefore, set aside the judgm ent o f the tria l Judge 
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and direct that decree be entered, giv ing the plaintiff judgment fo r  
Rs. 3,584.72 against each o f the defendants. For the recovery o f that 
amount the plaintiff may not proceed against any property other than 
the houses devised directly to each o f them. P la in tiff is entitled to his 
costs ih both Courts.

H o w a r d  C.J.— I  agree. Set aside.
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