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T H E  K IN G  v. N . A . F E R N A N D O  et al.

Evidence— Value of evidence of adverse toitpeea—Duty of jury—Meaning o f  
word “  premeditation ” —Penal Code, s. 294, Exception 4.
The fact that a witness is treated as adverse and is cross-examineA 

as to credit does not warrant a direction to the jury that the; a n  
bound in law to place no reliance on his evidence.

It is for the jury to examine the whole of the evidence of such witnesa 
so far as it affects both partiea favourably or unfavourably for what 
in their opinion, it is worth.

Where the trial Judge explained to the jury the meaning of “  pro- 
'  meditation ”  in exception 4 of section 294 of the Penal Code as if it

were synonymous with “  intention ” .
Held, that there was a misdirection in law. ,

AP P E A L  against .a con v iction  by  a Ju dge and  jury  before the W estern  
C ircuit.

H . V. Perera, K .G . (w ith  h im  Nihal Gunesekere and S. W . JayasuriyaJ 
for  the appellant.

E . H . T. Gunasekara, C .C ., for  the Crow n.
Gut. adv. vrdt.

M ay 17, 1945. S o e r t s z  S .P .J .—

T h e appellant and another w ere p u t on their trial on  a charge o f  
m urder. T he ju ry  retu rn ed  a unanim ous verd ict acqu itting  the other- 
accused  and finding the ap pellant guilty  o f  th e offence charged. The- 
m ain  p oin ts C ounsel for the appellant subm itted  for our consideration! 
w e r e : —

(a) T h at th e  ju ry  w ere w rongly  d irected  in that the ev idence o f  the- 
w itness W ijep a la  ca lled  by  th e  Crow n and treated b y  it, w ith  the- 
perm ission  o f  the C ourt, as an adverse or hostile  w itness w as 
subm itted  by  the Ju d ge  fo r  the consideration  o f  the ju ry . 
C ou n se l’ s con ten tion  w as th at W ije p a la ’s ev iden ce shou ld  have- 
been  ex clu d ed  altogether, and that, i f  that had been  done, there- 
w as n o oth er ev id en ce  to  go to  the ju ry  in support o f  the charge.

(6) A lternatively , th at in v iew  o f  the fa c t th at W ijep a la  began  his 
ev iden ce a t the trial by  recanting  a substantial part o f  the- 
ev idence g iven  b y  h im  in th e C ourt below , to ’ the effect th at the 
assailant o f  th e deceased  w as th e  appellant, and reverting to* 
that statem en t on ly  w hen  he w as treated as an adverse w itn ess  
and con fron ted  w ith  his deposition  in  the C ourt be low , there 
w as n on-d irection  w hen  th e  trial Ju d ge  failed  to  caution  the- 
ju ry  to  'e x a m in e  h is ev id en ce  critica lly , and to  invite  th eir 
attention  to  the con tra d ictory  and otherw ise u n sa tis fa ctory  
nature o f  his ev id en ce  a t th e  trial.
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( c )  T h a t th e  J-udge, as it  w ou ld  ap pear from  h is charge, h a v in g  form ed  
th e v iew  th at corroboration  o f  W ije p a la ’s ev id en ce  w as necessary , 
m isd irected  th e  ju ry  b y  te llin g  th em  th at su ch  corroboration  
w as fo rth com in g  fro m  th e  fa c t  th at W ijep a la  w as clearly  show n  
to  have b een  presen t on  the scene.

t(d) T h at the tria l J u d g e  m isd irected  th e ju ry  in  regard to  the operation  
o f  ex cep tion  4  under section  294 o f  th e P en a l C ode by  the term s 
o f  his exp lan ation  o f  the w ords “  w ith ou t p rem editation  ”  and  by  
telling  th em  th at if  th ey  w ere n ot satisfied  that the appellant 
w as acting  w ith ou t p rem ed itation  in  the m ean ing  o f  the w ords 
as g iven  b y  h im  to  th em , they  need  n ot address th em selves any 
further to  a con sideration  o f  th at e x c e p t io n . '

t( « )  C ounsel a lso su bm itted  th at the charge taken as a w hole m u st have 
served  to  con fu se  rath er th an  assist th e ju ry , and  he asked for a 
retrial.

T o  deal w ith  the last o b je ct io n  first, w e fin d  th at although  parts o f  the 
ch a rg e  w ere som ew h at obscu re  and  m islead in g, it  is qu ite  im possib le  for us 
t o  h o ld  that, in  con sequ en ce , there w as su ch  a m iscarriage o f  ju stice  as 
C o u n se l con ten d s there w as.

I n  regard to  (a) w e are in  resp ectfu l agreem en t w ith  the v iew  taken by  
a  fu ll B e n ch  o f  th e C a lcu tta  H ig h  C ou rt in  Profvlla Kum ar Saker v . 
K ing Em peror  1 th at the fa c t  th at a w itn ess is dea lt w ith  as adverse and  is 
cross -ex a m in ed  to  eredit, in  n o w ay  w arrants a d irection  to  the ju ry  
th a t  th ey  are bou n d  in la w  to  p la ce  n o  re lian ce  on  his ev id en ce . I t  is 
fo r  th e ju ry  to  exam ine the w hole  o f  th e ev id en ce  o f  su ch  a w itn e ss  so 
fa r  as it  affects both  parties favou ra b ly  or u n favou rab ly  for  w hat, in  their 
'op in ion , it is w orth . W e , therefore , ru le th at th e  ev id en ce  o f  W ijep a la  
■was righ tly  ad m itted  fo r  con sid eration  by  the ju ry .

A s  fo r  con ten tion  (b ), a lth ou gh  w e are o f  op in ion  th at som e p art o f  
C o u n s e l ’ s crit ic ism  o f  the C harge w as ju stified , w e find that, on  the w hole, 
th e  ju ry  had  before  th em  in con seq u en ce  o f  th e ex am in a tion -in -ch ie f and 
.cross-exam in ation  o f  th a t w itn ess all th e assistance necessary  to  enable 
th e m  correctly  to  appraise th e value o f  th at ev id en ce , for  th e  trial Ju dge, 
a lth o u g h  he in d icated  his ow n  v iew  o f  th a t ev id en ce , qu ite clearly  d irected  
th e  ju ry  that th ey  w ere n ot b ou n d  b y  h is v iew  bu t co u ld  form  their 
.ow n upon  th e ev iden ce.

I n  regard to (c ) w e agree th at the J u d g e ’s observation  that the fa ct 
t h a t  W ijep a la  w as clearly  show n to  h iv e  been  presen t afforded corrobora 
t io n  o f  his ev id en ce , w as qu ite  erron eous, b u t th at error w as d ispelled  
l»y  th e  in tervention  o f  C row n C ou n sel and, in ou r op in ion , n o preju d ice  
■could h ave been  cau sed  to  th e  ap p ella n t b y  th at error o f  the Ju d g e . 
T h e  learned Ju d ge  appears to  h ave en terta ined  the im pression  that, in  all 
.cases, a rule o f  p ractice  requ ires a ju ry  to  be  w arned  n ot to  co n v ic t  a m an 
•on th e  u n corrobora ted  tes tim on y  o f  a single w itn ess. T here is. o f  course, 
n o  su ch  rule. T h e  Ju d ge  w as ev id en tly  th in king o f  th e  ev id en ce  o f  a c c o m 
p lic e s . B u t , in  th is in stan ce , a lth ou gh  th e ju ry  'c o u ld  h ave  acted  on  
W ije p a la ’ s ev id en ce , even  i f  it  w as u n corroborated , and a lthough  the 
le a rn e d  J u d g e  in v ited  th eir  a tten tion  to  the fa c t  o f  h is p resen ce at the
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scene as constituting  corroboration , w e  d o  n ot th ink  any preju d ice  was- 
caused b y  that faot. E xam in in g  the case tor ourselves, w e fin d  that 
there w as som e circu m stantia l corroboration  o f  W ijep a la 's  ev iden ce in 
regard to  th e deceased m a n ’ s assailant, afforded b y  th e  b lood  stains fou n d  
on  the shirt o f  the appellant. T h e  loca tion  o f  those stains supports 
W ije p a la ’p description  o f  th e attack . T h e ap pellan t’s explanation , in  
C ourt, o fr those stains on  the shirt, w as oontradicted  b y  th e statem ent he- 
had m ade to  th e  police.

In  regard to  (d) w e are in agreem ent in w ith  C ounsel fo r  the ap pellan t. 
T h e  trial Judge expla ined  “  prem editation  as if it w as synonym ous with.
“  in tention  ” . There w as, th en , m isdirection  in that respect. The- 
ju ry , in v iew  o f  th at m isd irection , and also in v iew  o f  the observation  
m ade b y  the Ju d ge  th at if  th ey  w ere n ot satisfied that the con d ition  
’ ’ w ith ou t prem editation  ”  w as present on  the ev iden ce, they need not- 
consider that exception  any further, p robably  refrained from  such  fu rth er  
consideration .

O n a carefu l exam ination  o f  the ev iden ce w e th ink that, properly  
d irected , the ju ry  cou ld  reasonably have found that the ap pellan t’ s case- 
oam e w ithin th at excep tion . There is ev idence forth com ing  fro m  the- 
prosecution  th at a quarrel, arose su dden ly , that upon it the d ecea sed  
struck  the first b low  and a fight so arose, and that the appellant dea lt' 
on ly  on e b low  w ith  h is kn ife.

F or  these reasons, at th e conclu sion  o f  the hearing o f  the appeal, w e  set- 
aside the con v iction  for  m urder and found th e appellant guilty  o f  culpable- 
h om icid e  n ot am ounting to  m urder and sentenced  h im  to  tw elve y e a r *  
rigorous im prisonm en t.

Conviction altered ,


