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[In the Coukt of Ciumlnal Afi'eal]

1 9 5 6  P rc-sen l: B a sn a y a k e , A .C .J . (P resident), G ratiaen, J . ,  an d
F ern a n d o , J .

R E G IN A  v . P . M. SOJIAPALA el a t.

ArrEALS GC-CS, with Applications 10G-I0S, of 1955  

S . C . 2S— M . C . W a la sm u lla , 1 2 ,7 2 3

Mens rea—Joint indictment— Several aceuscd— Common intention— Guilty knowledge—
Misdirection— Penal Code, ss. 32, liG, 201, 317.

By Section 32 of tho Penal Code—

“ When a criminal ac t is done by several persons in furtherance o f tho 
common intention of all, each of such persons is liable for tha t a c t in tho 
same manner as if  i t  were done by him alone. ”

f/chi (by the m ajority of tho Court), th a t the Section has only a lim ited scopo 
in relation to offences in which guilty knowledge is an element. I t  does no t 
constructively impute to ono socius criminis the guilty knowledge of another. 
In  order to decide whether an  accused person, to whom liability is im puted for 
another person’s criminal acts, has committed an offence involving guilty 
knowledge, tho test is w hether such guilty knowledge has been established 
against him individually by tho evidence.

-A -P P E A L S , w ith  a p p lica tio n s’ for lea v e  to appeal, aga in st certa in  co n 
v ic tion s in a trial before th e  Sup rem e Court.

C o lv in  I t. dc S ilv a , w ith  M . L .  d e  S ilv a ,  T . V c lu p ilta i and  S . M .  11. de  
S ilv a ,  for the accused-appellants.

V . S . A . P u llen a yeg u m , Crown C ounsel, for th e  A ttorn ey-G eneral.

C u r. a d v . vu ll.
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F ebruary  13, 1956. Gbatiaen, J .—  ' ’ * •

, T here .wero th ree  a p p e lla n ts  in  tin’s case, th e  second  an d  th ird  being  
brothers-in-law  o f  th e  first.. . T h e y  w ero jo in tly  in d icted  for th e  m urder  
o f  V . P . S irisena w ho  d ied  a t  th e  C ivil H o sp ita l, G alle, on  A u g u st 13 th , 
1954, in  consequence o f  in ju ries in flicted  on  h im  tw o  d a y s p rev io u sly  in  
th e  2n d  ap p ellan t’s  h o u se  in  K iram a . T h e ap pellan ts w ore a cq u itted  o f  
m urder, b u t th e  j’u ry  u n a n im o u sly  fou n d  each  o f  them  g u ilty  o f  cu lp ab le  
hom icide qpt am ou n tin g  to  m urder.

T h e  appeal o f  th e  1 st  a p p e lla n t w a s n o t pressed  before u s an d  h is co n 
v ic tio n  w as accord in g ly  affirm ed. A t  th e  conclusion  o f  th e  argu m en t, 
how ever, th e  Court q uash ed  th e  con v iction s o f  th e  o th er a p p e lla n ts  for 
cu lpable hom icide n o t  a m o u n tin g  to  m urder and su b stitu ted  in  each  case  
a  con v iction  for grievou s h u r t p u n ish ab le  under S. 317 o f  th e  P en a l C ode.

T h e case for th e  Crow n w a s larg e ly  based  on  certain sta te m e n ts  (adm is
s ib le  under S . 32  o f  th e  E v id e n c e  O rdinance) w hich  th e  d eceased  person  
h ad  m ade to  reliab le w itn esses  a s  to  th e  circum stances o f  th e  tran saction  
w hich  resu lted  in  h is d ea th . H is  version  w as corroborated  in  p a rt b y  th e  
w itness Charles w ho  w a s p resen t du rin g  th e  earlier stages o f  th e  in cid en t. 
I t  is  safe to  assu m e th a t  th e  ju r y  w as p erfectly  sa tisfied  th a t , w h en  th e  
deceased  and  C harles w ere p a ssin g  th e  2nd  ap p e lla n t’s  h ou se  a t  ab o u t  
S .3 0  p .m . on  th e  n ig h t in  q u estion , a ll three ap p ellan ts w a y la id  th e  
d eceased  an d  d ragged  h im  fo rc ib ly  in to  th e  house. C harles escap ed , and  
w as unab le to  sa y  w h a t to o k  p la ce  th ereafter behind th e  c losed  doors o f  th e  
2n d  ap pellan t’s h ouse , b u t, accord in g  to  th e  d y in g  d eclaration  p rev iou sly  
m entioned , a ll th e  a p p e lla n ts  a ssa u lted  th e  deceased  v ery  sev ere ly  w ith  
h and s an d  w ith  clubs.

T he m o tiv e  su g g ested  for  th is  h igh-handed  con d u ct w as th a t  
en m ity  had  arisen  b etw een  th e  p arties  ow ing to  friction  engendered  
during a  recen t e lec tio n  c a m p a ig n ; there had  also  been  b a d ’fee lin g  in  
connection  w ith  a tr iv ia l in c id en t w hich  took  p lace three w eeks p rev iou sly  
in  a  n eigh bou r’s boutiqu e.

A fter  th e  assau lt, th e  ap p e llan ts  ran  aw ay, leav in g  th e ir  v ic tim  beh ind  
in  th e  em p ty  h ouse. I n  th e  m ean tim e Charles had  spread  th e  alarm  in  
th e  lo ca lity  an d  a  crow d o f  n eigh b ou rs co llected  ou tsid e th e  h ouse , but  
none o f  them  h ad  th e  cou rage to  en ter it . A t  a b o u t 11 .30  p .m . 
a  P o lice  In sp ector  w h o  h ap p en ed  to  be passing  in  a  jeep  arranged  for  th e  
in jured  m an  to  b e co n v ey ed  to  W alasm u lla  for m ed ica l a tte n tio n . A s 
surgical trea tm en t w as considered  to  b e necessary, th e  m an  w as ta k en  to  
th e  Civil H o sp ita l a t  G alle on  A u g u st 12th , an d  a  surgeon  op era ted  on  him  
for com pound fractu res in  b o th  legs. O n th e  fo llow in g  m orn ing  th e  
p a tien t d ied . ' .W -.

T h e n atu re o f  th e  in ju ries d escrib ed  b y  D r. U d alagam a w ho  carried  o u t  
th e  post-m ortem  ex a m in a tio n  m a d e  i t  clear th a t th is  u n fo rtu n a te  m an  had  
b een  severely  “ b e a t e n u p ” . S evera l con tusions h a d  b een  cau sed  b y  
b low s w ith  fists ; h e  h ad  a lso  su sta in ed , a s a  resu lt o f  b low s in flicted  w ith  
o n e  or m ore clubs, two. s im p le  fractu res in  h is forearm s a n d  a  com m inu ted  
com pound fracture in  th e  sh in -b on e o f  each  leg . I n  a d d itio n , D r. U d a la r 
ga m a  found  an  “  an gular p a tc h  o f  abrasion  ’’ on th e  ch est 4J  in ch es.lo n g



352 GRATIAEX, J .— Regina v. Somapah

and 1J inclies broad w hich had not apparently been considered sufficiently  
serious to  call for a n y  special investigation  a t  th e  H osp ita l w ith  a  
viow to  th e  d etection  o f  possible com plications. T h e au top sy  revealed , 
how ever, th a t , in  consequence o f  th e  blow  w hich  caused  th is  particu lar  
in jury, th e  7th  rib had  been fractured in  such  a  m anner as to  pierce 
th e  righ t lung. A ccording to  D j \  U dalagm na, i t  w as th is  undetected  
com plication  th a t  proved fatal. H e  pronounced th a t shock  and  
haem orrhage from  th e  injury to th e  lu ng w as “ th e  prim ary cause o f  
death  ” to  w hich  th e  other injuries were contributory factors*

T h e Crown offered no proof that any particu lar in jury had been inflicted  
b v  an y  particu lar appellant, so that, a t th e  tim e w hen th e  ev idence for 
the prosecution  w as closed, the Crown had to  rely  on th e  principle o f  
vicarious liab ility  laid  down in S. 32 o f the Penal Code.

T he 1st appellan t alone gave evidence in support, o f  In's ow n defence  
and th a t o f  h is co-accused. H e  accepted sole responsib ility  for all th e  
injuries in flicted  on th e  deceased, and sta ted  th a t th e  other appellants  
were not p resen t a t  all a t  th e  tim e o f the assau lt. A t th e  sam e tim e he  
g ave a version  w hich, if  true, would have en titled  him  cit her to  an acq u itta l 
on th e  ground th a t he had acted justifiably in self-defence or at lea st to  a 
verd ict o f cu lpable hom icide not am ounting to m urder on t lie ground th a t  
h e had  exceeded  th a t right. I t  is safe to  assum e, how ever, t lia t th e  jury  
rejected  th is version o f  the circum stances leading to  the assau lt and also of  
th e  a lib i  relied on b y  the 2nd and 3rd appellants.

T h e learned Ju d ge gave adequate d irections to  th e  jury as to  how the . 
provisions o f  S. 32 o f  the Penal Code ought to be applied  in relation  to  the  
charge o f  murder. Our decision m ust therefore b e  based on th e  assum p
tion  th at, in  acq u ittin g  the appellants o f  murder, the jury  were n o t satisfied  
th a t an y  appellant, b y  causing one or m ore injuries w hich  in fact resulted  
in th e  m ail’s death , had acted in furtherance o f  a “  m urderous in ten tion  ” 
shared b v  all o f  them . It is in the ligh t o f  these findings o f  fact th a t  we 
m u st exam ine th e  verdicts convicting the 2nd and 3rd appellan ts o f  the  
lesser offence o f  cu lpable homicide not am ounting to  m urder on the basis 
o f  g u ilty  know ledge.

H a v in g  pointed  o u t to  the jury that there was no ev idence to  prove  
th a t e ith er the 2nd or the 3rd appellant- d irectly  caused any in jury which  
resulted in  th e  v ic tim ’s death, the learned Ju d ge correctly exp lained  that 
a conviction  w ould  on ly  be justified by a proper application  o f  the p rov i
sions o f  S . 32 to  th e  facts as found by th e  jury. U p  to th is p o in t the  
sum m ing up w as free from error. U n fortu nately  there follow ed, in  the  
opinion  o f  th e  m ajority  o f  the Court, m isdirections in  law  as to  th e  proper 
lim its w ith in  which S. 32 could be invoked as th e  foundation  o f  a .verd ict  
based on g u ilty  know ledge. The reasons for the decision  o f  the m ajority  
o f th e  Court m ust now be explained.

There were several'd isconnected  passages in which th e  learned Ju dge  
purported to  exp la in  th e  scope o f  S . 32 in  relation to  th e  lesser offence o f  
cu lpable hom icide n o t am ounting to  murder— that is  to  sa y , i f  th e  jury  
were unable. It) conclude that the v ictim 's death  had been caused  by a cts  
com m itted  in  furtherance, o f  a com m on in ten tion  to  produce that resu lt.
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E ach  direction  w a s su b sta n tia lly  to  th e  sam e effect. H a v in g  correctly  
exp lained  th e  elem ent's o f  th is  lesser offence as d istinct from  th e  offence o f  
m urder, the learn ed  J u d g e  s a i d :

“ I f  you  find th fit Jhe offence a c tu a lly  com m itted  b y  the a s s a ila n t is  
cu lpab le  h o m ic id e  n o t a m o u n tin g  to  m u rder, and i f  y o u  find  th a t these  
three accu sed  w ere  a c tu a te d  b y  a  com m on  in ten tio n  to  c o m m it th a t offence, 
th en  you  can n ot find  th em  g u ilty  o f  murder h u t y o u  can  find them  
g u ilty  o f  cu lpable h om icid e n o t  am ounting to m urder. ”

T hese d irections in v o lv e  tw o  d istinct assum ptions. T h e first, was 
calculated to m islead  th e  ju ry  in to  thinking that in certa in  situ ation s  
S . 32 im putes v icariou s resp o n sib ility  to a socius c r im in is  n o t  on ly  for the  
“ acts ” but a lso  for th e  “ g u ilty  know ledge ” o f  h is con fed erates. T he  
second proposition  w a s a lso  incorrect. W here th e  d ea th  o f  a  victim  
results from an a c t  or scr ies o f  a c ts  com m itted  by one or m ore confederates  
in pui-suancc o f  a  com m on  in ten t ion  to  do a criminal a c t o f  a  k ind  w hich  is 
know n by them  c o lle c tiv e ly  to  be lik ely  to  cause death, th e  proper conclusion  
is th a t all arc g u ilty  o f  m urder as defined in the second  p art o f  S . 201  o f  
th e  Penal Code.

S. 32 o f  the P en a l C ode h a s  o n ly  a lim ited scope in re lation  to  offences 
in which g u ilty  k n o w led g e  is  a n  elem en t. The section  w hich  is th e  sam e  
as S. 34 o f  the In d ia n  C ode reads :

“ W hen a crim inal a c t  is  d on e by  several persons in  furth erance o f  
th e  com m on in te n t io n  o f  a ll, each  o f  such persons is  lia b le  for th a t  act 
in  th e  sam e m ann er a s i f  i t  w ere done by him  alone. ”

T hese words h a v e  b een  a u th o r ita tiv e ly  explained b y  L ord S im m er in  
B a ren d ra  K u m a r  G h osh ’s  e a s e 1. T he “ a c t ” in clu d es “ th e  w hole  
action  covered b y  th e  u n ity  o f  crim inal behaviour w hich  resu lts  in  som e
th in g  for which an  in d iv id u a l w ould  be punished i f  i t  w ere a ll d on e b y  him  
alone ” , and lia b ility  is im p u ted  to  each ind ividual so c iu s  c r im in is  n o t  
m erely for h is ow n  a c ts  b u t for th e  to ta lity  o f  th e  a cts  co m m itted  by  
his confederates in  fu r th eran ce o f  their com m on in ten tion . V icariou s or 
collective resp o n sib ility  a tta c h e s  in  such a  situ ation  for th e  resu lt (e.g ., 
death) o f  their u n ited  actio n . B u t  S. 32 certain ly d oes n o t, in  ad d ition , 
con structively  im p u te  to  on e  so c iu s  c r im in is  th e  g u ilty  k n ow led ge o f  
another. In  order to  d ec id e  w h eth er  an  accused person, to  w h om  lia b ility  
is  im puted  for a n o th er  p erso n ’s  crim inal acts has co m m itted  a n  offence  
in vo lv in g  g u ilty  k n o w led g e , th e  te s t  is  w hether su ch  g u ilty  know ledge  
has been estab lish ed  a g a in st  h im  in d iv idu ally  by th e  ev id en ce . S ee  also  
S ta te  v . S a id u  K h a n  2. x / *

T he application  o f  S . 3 2  to  th e  facts o f  a g iven  case d oes n o t  necessar ily  
lead  to  the con clusion  th a t  ea ch  confederate is gu ilty  o f  th e  sa m e offence. 
L et it  be supposed  th a t  A  a n d  B  agree to assault C w ith  h an d s. A  str ik es  
th e  first blow  in  fu r th era n ce  o f  their  com m on in ten tion , a n d  cau ses 0  an  
in jury which u n d er n orm al circum stances w ould  co n stitu te  s im p le  h urt  
(being clearly in su ffic ien t in  th e  ordinary course o f  n a tu re  to  cau se th e

1 (1025) A .  / .  R . (P . G.) 1. 1 (1951) A . I .  R . A ll. 21
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death o f  a  person  in  a sound  sta te  o f  health). B u t, unk now n  to  A, 0  was 
labouring under su ch  a disease th a t even  a m ild  b low  w as sufficient to  
cause th e  d eath  o f  C w ho dies in consequence o f  th e  b low . B , on  the other' 
hand, w as p er fec tly  aw are o f  C's d isease and full}' rea lised  th a t even a 
mild blow o f  th e  k in d  inflicted by A in  furtherance o f  th e ir  com m on in ten 
tion w ould  h a v e  been  sufficient to cause C's d eath . In  such  a situation , 
A w ho ad m in istered  th e  b low  is  gu ilty  on ly  o f  s im p le  h u rt, b u t B , w ho is  
vicariously liab le  for A ’s act, is gu ilty  o f  m urder. I f , a lternatively , B  
knew that th ere  w as on ly  a bare p ossib ility  o f  d ea th  resu lting from the  
blow in flicted  b y  A , lie lias com m itted  the offence o f  cu lpable hom icide 
not am oun ting  to  m urder based on his g u ilty  k n ow led ge . B u t neither 
B ’s m urderous in ten tio n  in  the first illustration  nor h is  g u ilty  know ledge 
in the second  cou ld  be im puted  constructively  to  A.

S. 32 docs n o t  go  counter to  the principle o f  th e  crim inal law  o f this 
country th a t  as a  general rule the basis o f  a m a n ’s g u ilt  is  h is own vieii-s 
rea. One (and perhaps th e  only) exception  to  th is  ru le is  found in  S. 146 
w hereby a  m em ber o f  an unlawful assem bly is declared  to  be vicariously  
liable for an  offence (com m itted  by another) w h ich  lie  k new  w as “ likely  
to be com m itted  ” in  th e  prosecution o f  their com m on object. B u t S. 140 
does n o t to u ch  th e  p resen t case.

T he P en a l C ode has n o t adopted th e  E n glish  com m on-law  doctrine o f  
“ con stru ctive m a lice  ” , as explained in  R . v . B e a rd  1 and  R . v . J a rm a in  2, 
w hereby a  m an  w h o  in adverten tly  k ills another in  th e  com m ission o f  a 
felony b y  v io le n t m ean s is  gu ilty  o f  murder. N or d oes it  recognise the  
rule o f  v icariou s resp onsib ility  for actual or “ co n stru ctiv e  ” malice. See
R . v . R id le y  3. I n  th a t  case, a principal o f  the secon d  degree to  an offence 
o f burglary w a s field to  be guilty' o f  m urder b ecau se  h is confederate, 
by k illing  som eon e in  furtherance o f  their com m on'd esign  to  com m it the  
burglary b y  v io le n t m eans, bad produced a resu lt w h ich  neither o f them  
intended.

U nder our law , th e  on ly  acceptable basis for a verd ict convicting any  
particular ap p ellan t o f  culpable hom icide n o t a m ou n tin g  to  murder in  the. 
facts o f  th e  p resen t case would have been a find in g  th a t  he personally 
knew th a t  d ea th , th ou gh  n ot intended, w as lik e ly  to  resu lt from  the com 
bined assau lt. In  th e  absence o f  a  proper d irection  on t ills  crucial issue, 
the m ajority  o f  u s w ere quite unable to  con clud e th a t  th e  jury had  
addressed th e ir  m ind s to  th e  question w hether th e  req u isite  gu ilty  know 
ledge (actual an d  n o t constructive) w as brought h o m e to  either the 2nd  
or th e  3rd a p p e lla n t in d iv idually . A ccord ingly  th e  v erd icts  against the  
2nd and 3rd a p p e lla n ts  o f  culpable hom icide n o t am ou n tin g  to  murder 
could n o t be su pp orted .

On th e  o th er h an d , i t  w as im plicit in  th e  v erd icts  recorded against the  
2nd and  3rd ap p ellan ts  that, in  the opinion  o f  th e  jm y , both  o f them  did  
a t lea st  share w ith  th e  1st appellant an in ten tio n  to  a ssau lt th e  deceased  
severely  w ith o u t lega l justification . S . 32  o f  th e  P en a l Code therefore 
im putes v icariou s responsib ility  to  each  o f  th em  for  th e  en tire scries o f  
crim inal a d s  in v o lv ed  in  th e  com bined assau lt. 'The cu m ulative injuries

> (1920) A. C. 479.
3 (1930) 22 C. .4. II. 14S.

■ (1940) K . B. 71.
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d escrib ed  b y  D r. U d a lagam a  w ere clearly  o f  su ch  a  c haracter as to  d isclose  
th e  o ffen ce  o f  g r iev o u s h urt (o f  w hich  g u ilty  k n o w led g e  is n o t an  clem ent). 
As so m e  o f  th e se  in ju ries had been inflicted  w ith  d angerou s w eapons, th e  
ag g ra v a ted  o ffen ce o f  grievous h urt p un ish ab le u n d er  S . 317 was es ta b 
lished . T h e  C ourt accord ingly  su b stitu ted  co n v ic tio n s  for th is offence  
a g a in st th e  2n d  an d  3rd appellan ts, an d  p assed  sen ten ce  on them  
accord in g ly .

C o n v ic tio n  o f  1 s t  a p p e lla n t affirm ed.

C o n v ic tio n s o f  2 n d  a n d  -3rd a p p e lla n ts  a ltered .


