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Servitude— Cartway of necessity—Basis of claims—Actual necessity of the
case.
A right of cartway by necessity can be claimed no further than th e ' 

actual necessity of the case demands.

P P E A L  from a judgm ent of the Commissioner of Requests, Negombo'.
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JMay 30, 1944.. W ijeyewardene J .—
The plaintiff instituted this action claiming a right of cart-way of 

necessity over the land c f  the defendants. The cart-way claimed is 
10 feet wide and nearly 75 yards long. The defendants disputed the 
.plaintiffs right to the relief claimed.

1 16 N. L. R. S3. 8 3 Lorensz 76.
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The Commissioner of' Bequests held that the plaintiff was entitled to a 
right o f cart-way on paym ent o f R s. 50 as com pensation. A fter citing 
.a passage from  M aasdorp’s In stitu tes o f Cape L a w  to the effect that “  the 
right to a way of necessity is indefinite in its character and not lim ited 
to  any particular rou te,”  the Commissioner om itted to give any directions 
in his judgm ent for marking the track along which the right is to be 
enjoyed. The decree itself declared m erely that the plaintiff “  is entitled 
to  a right o f cart-way o f necessity over the lands of the defendants.”  
This is not a proper decree to be entered in an action o f this nature. 
The learned Commissioner appears to have misunderstood the passage 
from  M aas dorp cited by him. That passage has reference to the rights 
of the parties before they com e to Court. B u t when the m atter is brought 
before the Court, this indefinite right of way m ust be converted into an 
-express and definite right of way by  the decree of Court.

Jl is adm itted that the plaintiff has a right of footpath over the 
•defendant’s land. The existence o f such a right does not, o f course, bar 
1-he plaintiff from  claiming a cart-way o f necessity. . B o teju  v . Abilinu  
Singho1. The plaintiff could m ake such a claim successfully if there 
are special circumstances which call for the exercise o f the C ourt’s dis
cretion in his favour and the granting o f the relief claim ed. I  would 
refer in this connection to ^the following passage in the judgm ent o f 
de Villiers C .J. in Peacock v . H od ges  2 : —

“  The authorities in the Rom an-D utch Law  clearly shew that a right 
o f road by necessity can be claim ed no further than the actual necessity 
o f the case demands . . . .  M oreover I  think, in the present 
case, that if the plaintiff’s case rests on a right of way by necessity, 
that a three feet passage would be quite sufficient to allow to the 
owner of the hire houses as a means of access. A  right o f way by 
necessity does not give a right to the enjoym ent o f a greater servitude 
than the absolute necessity of the ease requires; and the necessity in 
this case would not require m ore than that the tenants of the small 
hire houses should have the means of ingress and egress.”

The plaintiff bases his claim on two grounds: — (1) that he lives in a 
house on the land and that he owns a car purchased in 1930 and (2) 
that it is necessary to em ploy carts to take the produce of the land.

N ow the plaintiff bought this land less than 4 years before the in 
stitution of this action. I t  was a bare land at the tim e. H e  put up a 
house about 3 years after his purchase and lived there with his wife for 
about 4 months and then the wife went to live at M oratuwa. The plaintiff 
does not say in his evidence that he continued to live in the house after 
his w ile w ent to Moratuwa. The evidence for the defence is that the 
plaintiff is not living now on the land. In  any event the plaintiff is a 
Governm ent Servant and it is not unlikely that he will be transferred 
within a few  years from  this station to another station. The p laintiff 
did not construct a garage for his car on this land. H e  built a garage 
on an adjoining land o f which his m other is said to own an undivided 
share. The plaintiff h im self admits that there was no cart road to the 
tland before h is purchase. The evidence does not show any good reason

1 (1919) .7 C, R. 36. (1876) Buchanan's Reps. 65.
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why the- plaintiff should not walk to the garage on the adjoining land 
and drive the car from  there. I  would adopt respectfully the obser
vations made by Drieberg J. in Fernando v . de Silva 1 :

“  These lands lie a short distance from  the Negombo-Mirigama 
road. The land in that part of the country, as indeed is the case in 
most rural areas, consist of numerous small holdings and necessarily 
comparatively few of them can have direct access by carts to the main 
road. Under these conditions the respondents whose lands cannot be 
described as bloklands, because they have free access to a road bv the 
path, cannot say that a cart-way is a necessity. Far from  this being 
the case it would be a distinct luxury not enjoyed by the majority of 
owners of similar lands.”

As for the second ground, I  think that a judge would be taking an 
unreal view of the conditions obtaining in this country if he held that 
the owner of a com pound of half an acre requires a cart-way for tran
sporting his coconuts.

The granting of the cart-wav claimed will impose a very heavy burden, 
on the defendant whose land appears to be not even an acre in extent.

I  set aside the judgm ent of the Commissioner and direct decree to be 
entered dismissing the plaintiff’ s action with costs here and in the low er 
Court.

A ppeal allowed.


