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E D W I N  SIN G H O , A ppellant, a n d  S . I . P O L IC E , 
K A D A W A T T A , R esp o n d en t

S . C . 1 7 1 — M . G. G u m p a h a , 2 4 ,3 7 8

Charge— Alternative charge—Duplicity— Particulars of offence— Motor Traffic Act
Xo. I  t  o f 1051, ss. 153 (2), 153 (3), 210 (1), 210 (2)— Criminal Procedure Code
s. 1G0..

The accused was charged and convicted on two counts, viz., (I) with having 
driven a  m otor eW>* recklessly or in a dangerous m anner or a t  a  dangerous speed, 
in breach of section 153 (2) of tho Motor Traffic A ct, (2) w ith having driven the 
sam e bus negligently or w ithout reasonable consideration for other persons 
using the highway, in breach of section 153 (3) of tho M otor Traffic Act.

Held, th a t  the charges framed in the a lternative wero bad for duplicity.

S a n so n i, J .— “ I  think the m atter goes beyond the question of the accused 
being prejudiced by having to face a count which involves m any different offences 
fram ed in th e  alternative : the more im portan t consideration is th a t it  is not 
clear, upon a  conviction or an  acquittal, o f w hat offcnco ho lias been found 
guilty  or acquitted . ”

Held, further, th a t, under section 169 of the Criminal Procedure Code, p a r t i
culars setting  o u t the details of each offence should have been mentioned in the 
charge.

A
X J lP P E A L  f r o m  a  ju d gm en t o f  th e  M a g istra te ’s  C ourt, Gam paha.

F re d e r ic k  W . O beyesekere, for th e  a ccu sed -ap p e llan t.

L . I I .  d e  A lw is ,  Crown Counsel, for th e  A ttorn ey -G en era l.

C u r. a d v i  vuU .
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T he accused-appellant was charged on tw o  counts :

1. That he “ did on lGth A pril, 1935, a t  K adaw atta, being th e  d river  
o f  bus % 6730, on a highw ay, to  w it, th e  Colorabo-Kandy road d rive  th e  
sa id  m otor bus recklessly or in  a  dangerous manner or a t  a dangerous  
speed  in breach o f  S. 153 (2) o f  th e  M otor Traffic A ct X o. 14 o f  1951, and  
thereby commit ted an ofTenc-e p un ish ab le under S. 219 (1) o f  th e  said  A ct.

2. A t the sam e tim e and p lace aforesaid  . . . .  drive the said  bus . . . .  
n eg ligen tly  or w ithout reasonable consideration  for other persons u sing  
th e  h ighw ay in breach o f  S. 153 (3) o f  th e  said  A ct, and thereby com m it tcrl 
an offence punishable under S. 219 (2) o f  th e  said A ct.”

A fter trial tho learned M agistrate con victed  the accused on both cou n ts  
and  lined  him  Its. 100 on th e  first co u n t and Its. 50 on th e  secon d  cou n t.

T h e chief w itness for th e  p rosecu tion  said  that when he had h a lted  h is  
ear near the 14th m ilepost on  th e  C olom bo-K andy road behind an oth er  
car, th e  accused’s bus cam e from  b eh ind  h im , flashed past h im , overtoo k  
both  cars and proceeded : a t  th a t t im e  a lorry came from th e  o p p o site  
direction  and the lorry driver had  to  sw erve to his le ft to avoid  a  co llision  
w ith  the accused's bus. T h e w itn ess further said that lie fo llow ed  th e  bus, 
driving a t about 40 to 45 m .p .li., and  w as just able to get close en ou gh  to  
n ote the number o f  the bus.

T he n e x t  incident which th e  sa m e w itness spoke to seem s to  h ave  
happened  about three m iles from  w here the first inciden t took  p lace. 
T h e accused’s bus overtook anoth er veh icle while a car w as com in g  from  
th e  opposite direction. T he driver o f  th a t car had to drive on  to  th e  grass  
verge in  order to avoid  a co llision . T he w itness com plained  a t  th e
K ad aw atta  Police S tation , w hich  is b etw een  the 9 lh  and 10th m ilep osts.

\
A nother w itness called for th e  p rosecu tion  spoke to a th ird  in cid en t. 

H e said  that when he was s ta n d in g  ou tsid e his bouse, w hich  is  ab ou t  
1 /4  m ile on the Colombo side o f  th e  K ad a w a tta  Police S tation , lie saw  th is  
bus being driven very fa st round a bend.

T h e accused gave evidence on h is  ow n behalf. H e said  th a t  th e  14th  
m ilep ost is a t Im bulgoda w hile K a d a w a tta  is a t the 101 h m ilep o st. H e  
a lso  said  that he had been drivin g b u ses for eighteen years and  had  n ev er  
been  convicted  o f  an y  offence. H e  w as definitely o f  th e  v iew  th a t th is  
particu lar bits w as so old  th a t i t  cou ld  n o t  be driven a t  m ore th a n  20  to  
25 m .p .li., and if  it w as driven fa ster  i t  “ w ill com e ou t in  p ieces ”— to use  
h is ow n words.

T he learned M agistrate h as a ccep ted  th e  evidence o f th e  ch ie f w itn ess  
called  for the prosecution, in  preferen ce to  that given  by th e  a ccused . 
H e  rejected  th e  evidence o f  th e  o th er prosecution w itness., I  sec. no 
reason to  interfere w ith  h is find in gs on  th e  questions o f  fact.

Mr. Obeyesekera raised certa in  leg a l objections to the charge itse lf.  
H e  subm itted

1. th a t the charges w hich w ere fram ed in  the a lternative w ere bad  ;
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2 . th a t no particu lars w ere furnished  ;

3 . th a t th e  p la c e .o f  th e  a lleged  offences was w rongly s e t  o u t in  th e  
charge.

W ith  regard to (lie  first ob jectio n , it is clear that the charges fram ed  
in th e  a ltern a tive  arc had for d u p lic ity . The first cou n t is in  resp ect o f  
three d ifferent offences, w h ile  th e  second  count is in respect o f  tw o d ifferent 
offences. I t  w as held  in  P o lic e  S erg ea n t, L in ilu la  v. S t e w a r t1 and in  S .  
P o lic e , D e h io w ita  v. 1 \. X .  P e r e r a  2 b y  Jaycw ardcna, A .J ., th a t  charges 
sim ilar to  th e  one in q u estion  w ere had for d up lic ity , but he held th a t th e  
irregularity m ay  he cured u nd er 8 . 42"> o f  the Criminal P rocedure Code 
i f  th e  accused  has n ot been p rejud iced , hi the later ease o f  P a k ir  S a ib n  
v . X a y a r 3, W 'ijeycwardcne, J . ,  a lso  d ea lt with a case o f  d u p lic ity , b u t did  
n o t sa y  w hether such d u p lic ity  w as fata l. On the other hand, Schneider, 
A .J ., in  A b e y a su r iy a  v. J a y a s e k e r a  4 seem s to  have been o f  th e  op in ion  
th a t  a charge w hich included  severa l d istinct offences w as illegal.

Til E ngland  the Court o f  C rim inal Appeal has con sisten tly  quashed  a 
con viction  w hich fo llow ed  uj)on a charge which w as bad for d u p lic ity . 
Jn R . v. l l ’iVwiof3 th e  accu sed  w as convicted  on a count in an  in d ictm en t  
w hich  charged him  w ith  h a v in g  d riven  a m otor veh icle " reck lessly  or a t  
a speed  or in a m anner w hich  w as dangerous to  the public h av ing  regard  
to  all the"cireum stances o f  th e  case ” . In  appeal, the objection  w as tak en  
th a t  th e  cou n t w as bad for d u p lic ity . In upholding th e  ob jection  and  
quash ing th e  con v iction  L ord  H ew art, L.C.J., follow ed th e  decision  in
R . v . S u rre y  J u s tic e s , ex  p a r te  W ith e r ic k  6 where a con viction  o f  an accused  
charged w ith  h av in g  d riven  a  m otor  vehicle ‘‘ w ithou t due care an d  
a tten tio n  or w ith o u t reason ab le  consideration  for other persons using th e  
road ” w as quashed. T lie  ra tio  d e c id e n d i  was set- ou t in th e  ju d g m en t o f  
A vory , J ., w ho said  : “  I t  is an  elem en tary  principle th a t an  in form ation  
m ust n ot charge offences in  th e  a lternative, since th e  d efen dan t can n ot  
th en  know  w ith  precision  w ith  w h at he is charged and o f  w hat h e is  
con v icted  and m ay  be p reven ted  on  a future occasion  from p lead in g  
autrefo is con vict ” . L o r d  H ew art in the later ease said  th a t  there is  a 
d u ty  cast on th e  Court in  th e  in terests  o f  justice to  quash  th e  con v iction  
in  such a ease e v e n  though th e  p o in t was not taken a t  the trial.

In  m y view  th e  co n v iction  o f  th e  accused in th is case should  b e se t  
asid e  on th is ob jection  a lone. I  th in k  th e  m atter goes beyond  th e  question  
o f  th e  accused  being p reju d iced  b y  having to  face a cou n t w hich  in v o lv es  
m a n y  different offences fram ed  in  th e  alternative : the m ore im p ortan t  
consideration  is  th a t  i t  is n o t clear, upon a conviction  or an  a cq u itta l, o f  
w h a t offence he h as been  fo u n d  g u ilty  or acquitted .

W ith regard to  th e  secon d  o b jection  taken by  Mr. O bcysckcra, I  th ink  
th is  is a case where particu lars se tt in g  ou t the details o f  each offence sh ou ld  
h a v e  been m en tion ed  in  th e  charge. T he need for th is  w as all th e  greater  
becau se the prosecu tion  led  ev id en c e  o f  three separate in cid en ts a t  th ree  
differen t p laces on  th is  h ig h w a y , and  in fairness to  th e  accused  h e sh ou ld

< (1321) 22 .V. L. n . 3S0.
3 (1033) 24 fir. A pp. R . 03.
• (1932) 1 K . D. 430.

’ (1023) 25 X . R. ICC. 
- (102G) 27 X . L. It. o i l .  
3 (1940) 42 X . L. It. 151.
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h a v e  been given  particu lars o f  th e  manner in  which the alleged  o fien ccs  
w ere com m itted  ” under S. 1G9 o f th e  Criminal Procedure C ode. T h e  
fa ilu re to  do so has, in  m y  opinion, occasioned a failure o f  ju stice . 
A s a m atter  o f  practice such particulars are alw ays sta ted  in  in d ic t
m en ts  and I  have no d o u b t th ey  are often  sta ted  in  charges fram ed in 
M agistra te’s Courts ; see, for instance, L ourcnsz v . Y y m m u th i  h

T he third objection tak en  on b eh a lf o f th e  accused is  in  a  m anner  
connected  w ith the second  objection . In  both counts the p lace o f  offence  
is  m en tion ed  a sK a d a w a tta . T he evidence disclosed that th e  prosecution  
w as rely ing  on acts o f  bad driving a t  three different p laces, o n ly  th e  last 
o f  which appears to  h ave been  K adaw atta  itself. N o indication  o f  th is  
w as g iven  to  the accused , w ho m ay w ell have been m isled as to  th e  case 
w hich  th e  prosecution in tend ed  to present against him. H e w as en titled  
to  sufficient notice o f  th a t  case, and such particulars as to  th e  p la ce  o f  
th e  offence as were g iven  were, inadequate i f  not m isleading.

F or these reasons T set. asid e the conviction of the accused and ac quit, 
him .

C iiin-irlion  .«•/ a s itlr .


