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1971 Present:  A lle s , J ., and S a m era w ick ra m e , J .

K . P A T H M A N A T H A H  ct at., A p p e lla n ts , and 
A . A I Y A T H U R A I  and a n oth er , R e s p o n d e n t s

S. 0 . 2S7/6S  (F )— D . 0 . Jaffna, 221S/L

l'hesavulamai— Dowry given by father lo married daughter after the death of the daughter's
husband— Validity and effect— Thesavalamai Regulation {Cap. 0-3), es. 3, 5.

Under Thcsnvalnmai tho question whether fl father's gift to hi3 married 
daughter subsequent to tier marriage is a donation simplicitcr or n postponed 
fulfilment of an earlier obligation to provide her with a dowry is essentially 
dependent on tho facts.

1’ , a married daughter o f parents who were governed by Thesavalamai, 
received by way of dowry certain lands from her father. The deed was executed 
in 1926, ton years after hor husband had died. It stated -that “  for and in 
consideration o f tho marriage that has taken placo earlier unto my daughter 
Ponnammnh, widow o f Kamalingam of the samo place and in consideration 
o f tho promiso mado by ino to her that I shall givo hor a dowmy, I  do heroby 
grant and convoy by way of dowry unto her tho lands mentioned 
therein . .

Held, that tho deed o f 1920, although it was executed ton years after tho death 
of P’s husband, was a valid dowry deed and not a deed of donation. Accordingly, 
under section 3 of tho Thesavalamai .Regulation (Cap 63), P forfeited all her 
rights to her mother’s property in the present easo to tho benefit o f  another 
daughter. 12von assuming that a half sharo of tho mother’s property had 
vested in P on her mother’s death in 1911, tho effect o f tho dowry deed was to 
divest hor of all shares in that property and create a forfeiture.

A p p e a l  fr o m  a  ju d g m e n t  o f  th e D is tr ic t  C ou rt, J a ffn a .

C. Ranrjanalhan, Q.C., w ith  V. Thannalingam, f o r  th e  d e fe u d a n ts - 
appeO ants.

0. Chellappah, fo r  th e  p la in tiffs -rcsp on d eu ts .

Our. adv. vull.

A p ril 3, 1971. A l l e s , J .—

T h e  p la iu tiffs -re sp o n d e n ts , h usband  and w ife , in s t itu te d  th is  a c t io n  fo r  
a d ec la ra tion  th a t  th e  2 n d  p la in tiff, A n n am m ah , w as e n t it le d  t o  th e  land s 
d escr ibed  in  th e  s c h e d u le  t o  th e  p la in t. A t  th e  tr ia l th e  d e fe n d a n ts  d id  
n o t  co n te s t  th e  s e c o n d  la n d  in  th e  schedule a n d  th e  p a r t ie s  p r o ce e d e d  to  
tria l in  re sp e ct  o f  th e  first la n d  on ly .

1
T h e  p la in t if f ’s ca se  w as th a t  b y  d o w ry  deed  P 2  o f  19 09  S e lla m m a , w ife  

o f  M u ttu , w as e n t it le d  t o  th ese  lands. S e llam m a d ie d  in  1914  lea v in g  
her h u sba n d  a n d  tw o  d a u g h te rs , A n n ain m a a n d  P o n n a m m a h  alias T h a n - 
gam m a. B y  P 3  o f  1926  M u ttu  g a v e  b y  w a y  o f  d o w r y  ce rta in  land*
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b e lo n g in g  t o  h im  to  h is  d a u g h te r  P o n n a m m a h  a n d  th e  p la in tiffs  m a in ta in  
th a t  in  v ie w  o f  th is  d o w r y  d eed , P o n n a m m a h  fo r fe ite d  all h er  r igh ts  t o  
S c lla m m a ’s p r o p e r t y  a n d  th a t  th e re fo re  h e r  s is te r  A n n a m m a  b e ca m e  
e n tit led  t o  th e  e n t ir e ty  o f  th e  lan d s d e s cr ib e d  in  th e  sch ed u le . T h e  
1st d e fe n d a n t  is  th e  h u sb a n d  o f  R a ja lu x r a e y , th e  d e ce a se d  d a u g h ter  o f  
P o n n a m m a h  a n d  th e  2 n d  a n d  3rd  d e fe n d a n ts  a re  th e ir  ch ild ren .
l

I t  h a s  b e e n  es ta b lish e d  th a t  S e llam m a m a rr ie d  b e fo r e  1911 an d  th a t  
th e re fo re  sh e  w a s  g o v e r n e d  b y  th e  T h cs a v a la m a i (C h . G3). P o n n a m m a h ’s 
h u sb a n d  d ie d  in  191G a n d  th e  m a in  p o in t  fo r  th e  d e c is io n  o f  th e  C o u r t  
w as w h e th e r  P 3  o f  1926 w as a  d o w ry  d e e d , o r  w h e th e r  it  w as o n ly  a 
d eed  o f  d o n a t io n  w h ich  w o u ld  n o t  p re c lu d e  P o n n a m m a h  fro m  in h eritin g  
a  h a l f  sh a re  o f  h e r  m o t h e r ’s  estate . I f  P 3  w a s a  d o w r y  d eed  she w o u ld  
fo r fe it  a ll h e r  r ig h ts  t o  h er  m o th e r ’s esta te  (V id e  S . 3 o f  th e  T h csa v a la m a i 
R e g u la t io n s  a n d  th e  d e c is io n  o f  L y a ll G ra n t J .  in  Elivayanv. Velan 1. 
I t  h as b e e n  s t r o n g ly  u rg ed  b y  learn ed  C ou n sel fo r  th e  a p p e lla n t th a t  th e  
fa c ts  m ilita te  a g a in s t  th e  v iew  th a t P 3  c a n  b e  c a lle d  a d o w r y  d eed . I t  
w as e x e c u te d  10 y e a rs  a fte r  th e  d ea th  o f  P o n n a m m a h ’s h u sba n d  a n d  
th ere fo re  d id  n o t  h a v e  th e  ch a ra cteris tic  o f  a  d o w r y  d e e d , w h ich  it  w a s 
s u b m itte d  s h o u ld  b e  g ra n te d  o n ly  a t  th e  tim e  o f  m a rr ia g e  o r  o n  th o  
o c ca s io n  o f  a  c o n te m p la te d  m arriage. I n  s u p p o r t  C ou n sel c ite d  th e  
d ec is ion  o f  B a s n a y a k e  J . in  Kandappu v. Veeragathy". T h is  d e c is io n  
has h o w e v e r  n o t  b e e n  fo llo w e d  b y  G ratiaen  J . in  th e  la te r  ease o f  Thesiger v. 
Ganeshli-ngam3 w h e re  th e  learn ed  J u d g e  s ta te d  t h a t  h e  w as u n a b le  t o  
a c c e p t  th e  n a r r o w  in te rp re ta tio n  in  Kandappu v. Veeragalhy a n d  h e ld  
th a t “  th o  q u e s t io n  w h e th e r  a  subsequent gift b y  a  p a re n t  to  a  m a rr ied  
d a u g h te r  o p e r a te s  a n d  w as in ten d ed  to  o p e ra te  as a d o n a t io n  simpliciler o r  
as a p o s tp o n e d  fu lf ilm e n t  o f  th e  earlier o b lig a t io n  t o  p r o v id e  her w ith  a  • 
d o w r y  w a s e ss e n t ia lly  a  qu estion  o f  fa c t  ” . T h is  v ie w  w as a p p ro v e d  b y  
T a m b ia h  J .  in  Murugesu v. Subramaniam*. I n  d o in g  so  T a m b ia h  J .  
fo llo w e d  th e  e a r lie r  d ec is ion s  o f  th e  S u p re m o  C o u r t  in  Murugesar v. 
Jiamalingams a n d  Tambipillai v. Ghinnatamby6. M r. R a n g a n a th a n  
su b m itte d  th a t  th e se  d ec is ion s  o n ly  a p p lie d  to  ca ses  w h ere  th e m a rr ia ge  
w as in  e x is te n c e  a t  th e  tim e  th e  d o w ry  d eed  w as e x e c u te d  a n d  c o u ld  n o t  
in  a n y  e v e n t  a p p ly  to  a  case w here it  w as s o u g h t  t o  d o w r y  a  d a u g h te r  
lon g a fte r  h er  h u s b a n d ’s d ea th  an d  w hen  th e  m a rr ia g e  h a d  term in a ted . 
I t  w as h is  su b m is s io n  th a t  ev en  o th e r  sy s te m s  o f  la w  o n ly  re cog n ised  
the e x e c u t io n  o f  a  d o w r y  se ttlem en t c ith er  in  c o n te m p la t io n  o f  m a rria ge  
o r  d u rin g  la w fu l w e d lo c k . U n d er  the K a n d y a n  la w  a d eed  g ra n ted  b y  th e  
p a ren ts  in  c o n s id e r a t io n  o f  m arriage c o n te m p la te d  th e  g ra n t o f  a  d o w r y  
d u rin g  th e  su b s is te n ce  o f  th e  m arriage— Kandappa v. Charles A p p u 7—  
and V o e t  2 3 -3 -7  (G a n e ’s tran slation  Y o l. I V  p . 152) a lso  re fers  to  the g iv in g  
o f  a d o w r y  “  b e fo r e  m a rria ge  o r  d u ring  la w fu l w e d lo c k  ” . H e  th ere fo re  
su b m itte d  th a t  it  w o u ld  b e  u nrealistic  t o  re fer  t o  a  d e e d  o f  d o n a t io n  to  a 
m a rried  d a u g h te r  10 y ea rs  a fte r  her h u s b a n d ’s  d e a th  as a  d o w r y  d e e d .

1 (1020) 31 N. L. R. 356. * (10G1) GO X. L. R. 532.
1 (1051) 53 N. L. R. 110. 4 (1381) 4 Tambyah'e Reports 176.
■ (1052) 55 N. L. R. 14. • (1015) IS X. L. R. 343.

7 (1026) 27 X. L. R. 433 at 433.



W h ile  C o u n s e ls  su bm ission s arc not. w ith ou t a ttra c tio n , I  th in k  th a t  
s in ce  th e  c u s to m a ry  law  o f  th e  T esa w ala m ai recog n ises  " t h a t  d a u g h ters  
m u s t  co n te n t th em se lv es  w ith  th e  d o w r y  g iv e n  th em  b y  tlie  a c t  o r  d o t y
o la , a n d  a rc  n o t en tit led  to  m ake a n y  fu rth er  c la im  on  th e  es ta te .........
(S . 3) a n d  “  th e  d a u g h ters  are at liberty- to  in d u ce  th eir  p a ren ts  to  in crease 
th e  d o t y  ”  (S .5 ) th e  term  d o w ry  d eed  u n d er  the. T esaw alam ai must, be 
g iv e n  a lib era l co n s tru ctio n . T h is  w as an  e m in e n tly  rea son a b le  m eth od  
w h e r e b y  u n d er  th e  T esaw alam ai a d e q u a te  p ro v is io n  w as m a d e  b y  th e 
p a ren ts  fo r  b o th  m a rried  an d  u n m arried  d a u g h ters . .Since th e  qu estion , 
w h e th e r  a  subsequent- gift to  a m a rried  d a u g h te r  is a d o n a t io n  simjiliciier 
o r  a  p o s tp o n e d  fu lfilm e n t o f  an earlier o b lig a t io n  to  p r o v id e  h er  w ith  a 
d o w r y , is essen tia lly  dependen t, o n  th e  fa c ts , it is p e rtin e n t .to  con s id er  
th e  in te n tio n  o f  th e  d o n o r . A c c o r d in g  t o  th e  recita l in  P 3  M u ttu  s< a tes—

‘ that, f o r  an d  in con s id era tion  o f  th e  m a rr ia g e  that- h a s  ta k en  p la ce  
ea r lie r  u n to  m y  d a u g h ter  P on n a m m a h , w id o w  o f  R a m a lin g a m  o f  th e 
sa m e  p la c e  a n d  in  con s id era tion  o f  th e  p ro m is e  m a d e  b y  m e  to  h er  that 
.1 sh a ll g iv e  h er  a d o w ry , 1 d o  h ereb y  g ra n t a n d  c o n v e y  b y  w av  o f  d o w ry  
u n to  h er  th e  la n d s m en tion ed  herein  . . .

T h e  re c ita l in  ,P 3  w h ich  was m a d e  in 1926, w hen  th ere  was harm on y ' 
b e tw e e n  M u t tu ’s tw o  d aughters , m a k e  it a b u n d a n t ly  c lear  J-hat M uttu  
in te n d e d  to  m a k e  p rov is ion  f o r  P o n n a m m a h  w h o  w as a w id o w  a t  th e  
t im e  in  p u rsu a n ce  o f  a fulfilm ent- o f  an earlier o b lig a t io n  to  m a k e  p ro v is io n  
fo r  h er . I  th ere fo re  ta k e  th e  v iew  th a t , o n  th e  fa c ts  o f  th e  instant, ease, 
P 3  w a s a  d ow ry ' d eed  a n d  P o n n a m m a h  fo r fe ite d  h e r  r igh ts  t o  h er  m o th e r  s 
p r o p e r t y .  E v e n  assu m in g  th a t  a h a l f  sh a re  o f  th is  p ro p e rty  h a d  vested  
in  h e r  o n  h er  m o th e r ’s  death  in  1914, th e  e ffe ct  o f  th e  d o w ry  d eed  w ou ld  
b e  t o  d iv e s t  h er  o f  all shares in  that- p r o p e rty  an d  crea te  a fo r fe itu re .

T h e re  rem ain s fo r  con s id era tion  tw o  fu r th e r  m atters w hich  w ere 
ra ised  by' C oun sel fo r  th e a p p e lla n t— p re scr ip tio n  an d  es to p p e l. U n til 
1902  w h en  th is  a c tion  w as in s t itu te d  a n d  e v en  d u rin g  th e trial the 
p la in tiffs  a n d  P on n a m m a h  Jived in th e  sa m e  h ou se  o n  th e  prem ises 
in  su it . O n 2n d  F eb ru a ry  1952 th ree  d e e d s , D l ,  D 2, a n d  D 3  w ere 
e x e c u te d  by' th e  pa rties. D I  w as a  d o w r y  d e e d  e x e cu te d  b y  th e  plaint-ills 
in  fa v o u r  o f  th e ir  d a u g h ter  A la g m a la r . .P on n am m a h  w as a lso  a d o n o r  
o n  th e  d e e d  a n d  o n e  o f  th e la n d s  d o w rie d  on  D l  w as a  la n d  rece iv ed  
by' P o n n a m m a h  fr o m  her fa th e r  on  P  3. D  2 w as a d o w r y  w hereby ' 
P o n n a m m a h  g ra n ted  to  her d a u g h te r  P a  jn lu x m e y  certa in  la n d s  a n d  she 
re c ite s  as h er  title  t o  tlie.se la n d s th e  d eed  o f  d o w ry  in fa v o u r  o f  her 
m o th e r  S e llam m a in  1909 a n d  the d eed  g iv e n  t o  h er  by ' h er  fa th e r  M u ttu  
(P 3 ). T h e  1st p la in t if f  w as a w itn ess to  th e  D e e d . D 3  is a  m o rtg a g e  
b o n d  w hereby ' th e p la in tiffs  a n d  R a ja lu x m e y  a n d  h er h u sb a n d  b o rro w e d  
m o n e y  fro m  th e  p la in t if f ’s  d a u g h ter  a n d  h e r  h u sb a n d . I n  sp ite  o f  these 
d e e d s  P o n n a m m a h  con tin u ed  to  liv e  in th e  sa m e  h ou se  w ith  th e  p la in tiffs  
a n d  th ere  is n o  d o u b t  th at sh e  w as in p ossess ion  b u t th e  possess ion  w as 
n o t  o f  su ch  a n atu re  as  to  crea te  a p r e sc r ip t iv e  t it le  aga inst A n n a m m a h . 
O n  th e  issue o f  estop p e l a lth ou g h  D 2  is a d ow ry ' d eed  b y  P o n n a m m a h  
o f  th e  d isp u ted  la n d  to ' R a ja lu x m e y , th e  t it le  re c ite d  is th a t o f
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S ella in m a  a n d  th e  1st p la in t if f  is  a  w itn ess  to  the d e e d ; i t  h a s  n o t  
m is le d  th e  d e fen d a n ts  a n d  le d  th em  t o  a c t  to  their d e trim en t n o r  h a v e  th e  
d e fe n d a n ts  su ffered  a n y  loss . T h e  1 s t p la in t if f  sta ted  in  e v id e n c o  th a t  
th e  p la in tiffs  p a id  o f f  th e  m o r tg a g e  d e b t  on  b on d  D  3. T h is  lia s  n o t  
been  co n tra d ic te d  b y  th e d e fe n d a n ts  w h o  ca lled  no ev id en ce . T h e  p le a  o f  
e s to p p e l th ere fore  fails.

In  th e  result th e o rd e r  o f  the. le a rn e d  D is t r ic t  J u d g e  in th e  C ou rt b e lo w  
is a ffirm ed  an d  th e  a p p ea l is d is m is se d  w ith  costs.

Samerawickrame, J.— I agree.

Appeal dismissed.


