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Ticlcieommissum—“ Wurga paramparawe ”— Express fideicommissum—Alienation—
permitted between original donees—Effect.

A deed of gift contained the following condition :—
“ This property shall be held and possessed by m y sons S—and H—or their 

descending heirs children and grandchildren unto  u-arga paramparawe; they 
shall have the right to dispose of same among th e  brothers only, but shall not 
offer ns security mortgage or sell in any m anner whatsoever to anyone outside.”

Held, th a t the first part of tho condition constituted a gift over in favour of the 
lineal descendants of the original donees and was sufficient to create an express 
fideicom m issum ; tho subsequent reference to  alienation was merely a 
qualification of what would otherwise have been an  implied total restraint.

j ^ \ .P P E A L  from  a judgm ent o f  the D istr ic t  C ourt, K andy.

IE. D . G u n a sek era , for the plaintiffs ap pellan ts.

K o  ap p earan ce for the defendants respondents.
C ur. adv. vu lt.

J u n e  10, 1955. F e r x a x d o , J .—

T h is is  a n  appeal against the refusal o f  th e  learned D istrict Judge to  
hold  th a t  a f id e ic o m m issu m  was created b y  a  deed  o f  g if t  winch was su bject 
to  th e  fo llo w in g  conditions :— “ This prop erty  sh a ll be held and possessed  
b y  n iv  so n s S etu w a and H aw adiya the tw o o f  th em  or their descending  
h eirs ch ild ren  and  grandchildren unto u-arga p a ra m p a ra ic a  ; th ey  shall 
h a v e  th e  r ig h t to  dispose o f  sam e am ong th e  brothers only, but shall n o t  
offer a s  se cu r ity  m ortgage or sell in  an y  m ann er w harsoever to an yone  
o u ts id e  ” .

T h e J u d g e  th ou gh t that the restriction  a g a in st alienation is-p artia l 
an d  n o t  co m p lete  and assum ed th a t “ W h at is  n o t  expressly prohibited  
is  im p lic it ly  a llow ed  I t  is apparent th a t  th e  on ly  question to  w liich  
he so u g h t an  answ er w as whether a ta c i tf id e ic o m m is s u m  was created b y  
reason  o f  a  proh ibition  against a lienation  im p osed  on the beneficiaries. 
W h ere  th a t  is  th e  on ly  question w liich properly  arises, then vagueness or 
a m b ig u ity  a s to  th e  exten t o f  the restrain t or a fa ilure to g ive a clear  
in d ica tio n  o f  th e  persons in  w hose in terests, i t  is im posed m ight each  
n e g a tiv e  th e  in ten tion  to create a f id e ic o m m issu m  ;  and such I think w as  
th e  case in  Im sh in g lo n  r. S a m a ra s in g h e 1 u pon  w hich  the learned Ju d ge  

T elied .

T h e  real question  which arises in  the presen t case however, is  w hether  
th e  f i r s f p a r t  o f  th e  condition is sufficient to  create an express f id e i-  
c o m m is su m ,  in  which event the su bsequent reference to  alienation is  
m er e ly  a q ualification  o f  what would o therw ise h ave been ah im plied  
to ta l re stra in t. T he language o f  th e  con d ition  is  very  sim ilar to  th a t  
•construed in  S o p in o n a  v. A beyicardene - ; — “ I  do further direct that th e  
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property bequeathed to-the parties named, who are the legatees o f  this 
last will and testament, are hereby authorised to possess among themselves- 
and their descending heirs, and they are hereby prohibited from selling, 
mortgaging, or gifting to others, save and except among themselves and 
their descending heirs Neither side there contested the existence o f  
the f id e ic o m in is su m ,  and the oiily point argued for the respondent was 
that the prohibition was personal and not real and had therefore lapsed 
by reason o f a perm itted alienation. H is counsel rightly conceded that- 
“ the testator whilst imposing a f id e ic o m m issu m  intended to  permit an 
alienation under certain conditions ” .

I t  is  sca rc e ly  n ecessa ry  to  p o in t  o u t th a t  n o  particu lar form ula, and  
n o t ev e n  th e  u se o f  th o  w ord f id e ic o m m issu m , is  n ecessary  in  order to  
crea te  on e, so  lo n g  a s  th e  in ten tio n  is  clear. T h a t in te n tio n  is  m an ifested  
in  th e  d eed  u nd er con sid eration  b y  th e  w ords “ sh a ll be h eld  and possessed  
b y  m y  so n s or th e ir  d escen d in g  heirs ch ildren  a n d  grandchildren  under  
icarga  p a r a m p a r a w a  ” , w hich  co n stitu te  a  gift-ov er in  favou r o f  th e  lin ea l 
d escen d an ts o f  th e  orig inal donees. N o th in g  m ore w ou ld  h a v e  been  
necessary , b u t for  th e  d esire o f  th e  donor to  p erm it a lien ation s b etw een  . 
th e  orig inal d o n e e s ; an d  “ w here there is  an  exp ress f id e ic o m m issu m , 
th e  a p p aren t n u d ity  o f  th e  express p roh ib ition  im p osed  on  th e  fiduciaries 
is  im m a ter ia l to  th e  ex isten ce  o f  tho f id e ic o m m is s u m ” . (cf. N a d a r a ja b  

a t  p . 107).

I  w ou ld  therefore h o ld  th a t  th e  d eed  u nder con sid eration  created  a  
v a l i d  f id e ic o m m is s u m  in  favour o f  th e  p la in tiffs  in  resp ec t o f  th e  half-share  
o f  th e  p rop erty  d o n a ted  to  their  father. T h e ap p ea l has to  be a llow ed  
an d  th e  d ecree o f  d ism issa l se t  aside. T h e case is  rem itted  to  th e  D is tr ic t  
C ourt for d ecree to  b e en tered  declaring th e  p la in tiffs  to  b e  en titled  to  
th e  half-sh are an d  for ad ju d ication  upon  th e  issu es  re lating  to  d am ages  
an d  th e  claim  for com p en sation  for im p rovem en ts. T h e d efen d an ts  
m u st bear th e  co sts  o f  appeal an d  o f  th e  p roceed in gs in  th e  D is tr ic t  
C ourt w h ich  p reced ed  th e  appeal.

Gratlaex, J .—I  agree. ' '
A p p e a l  a llo w ed . '


