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[In Revision.]
1943 P re s e n t: M oseley A.C.J.

-WICKREMESINGHE, Appellant, and FAY, Respondent.
M. C. Badulla, 8,074.

R evision—A tto rn ey -G en era l’s re fu sa l to sanction  appeal— A pplica tion  to revise—  
H eavy  onus on  application—M agistra te’s decision to tr y  a case summarily— 
R easons— C rim in a l P rocedure Code, s. 152 (3).

1 Where a Magistrate exercises his power to try  a case summarily under 
section 152 (3) of the Criminal Procedure Code, the exercise of the power 
may be justified on the ground that the facts are simple.

A heavy onus rests, upon an applicant who moves to revise a case, 
when the Attorney-General has refused to sanction an appeal. It is 
incumbent upon him to make out a strong case amounting to positive 
miscarriage of justice in regard to. either the law or the Judge’s apprecia
tion of the facts.,

T  HIS was an application for revision by the complainant.
N.- Nadarajah, K .C. (w ith  him  C. S. Barr Kumarakulasingham. and

H. W. Jayew ardene) , for the complainant, petitioner.
H. V. Perera, K .C. (w ith  him  E. F. N. G ratiaen ) , for the accused,

respondent.
Cur. adv. vu lt.

June 9, 1943. jM oseley A.C.J.—
The accused-respondent w as charged on the follow ing counts': —
(1) criminal trespass, punishable under section 434 of the Penal Code ,;
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(2) assaulting a public servant in  the execution  of his duty, punishable
under section 344;

(3) sim ple hurt, punishable under section 314;
(4) grievous hurt, punishable under section 324.

The respondent w as acquitted. The petitioner applied to the A ttorney- 
General to sanction an appeal. The application w as refused. H e now  
m oves this Court to  exercise its powers in  revision. It is not disputed  
that the Suprem e Court has the pow er of revision, in  a proper case, 
notw ithstanding the refusal of the A ttorney-G eneral to  sanction an 
appeal.

The petitioner bases h is application on a point of law  as w e ll as on th e  
facts, in respect o f w hich it is contended as w e ll that the learned M agis
trate m isdirected him self. I m ay say at once that in  regard to the facts 
and the alleged m isdirection, a very strong case w ould, in m y opinion, 
have to be m ade out before this Court would, in  such circum stances as 
these, set aside an order of acquittal and order a new  trial. In The K ing  
v . N oordeen e t a l . \  Wood Renton J. expressed h is opiniQn that “ a very  
heavy onus rests upon the applicant w ho com es before the Suprem e Court, 
for the purpose of inviting it in  effect to override the deliberate refusal of 
the Attorney-G eneral to sanction an appeal. It is incum bent upon him , 
I should say, to m ake out a strong case am ounting to positive m iscarriage 
o f justice in regard to either the law  or the Judge’s appreciation of the  
fa c ts ”. I respectfully associate m yself w ith  that v iew  and I am unable 
to find that the petitioner, as far as the facts are concerned, has shown  
that there lias been a m iscarriage of justice.

The point rem aining for consideration is in  regard to the assum ption by 
the learned M agistrate of his powers as D istrict Judge. There w ere, in  
the first place, only three charges, viz., Nos. 1, 2, and 3 pressed against the  
accused. A fter the m edical evidence and that of the petitioner had  
been recorded, the latter’s Counsel m oved to  add count No. 4. This 
charge is in respect of an offence punishable on ly by a D istrict Court. 
U p to that point the proceedings had been sum m ary, and there w ere now  
two courses open to th e  M agistrate. H e could com m ence non-sum m ary  
proceedings or, since he is also a D istrict Judge, could, if h e w as of opinion  
that the offence m ight be tried  sum m arily, so try it as provided by  
section 152 (3) of the Crim inal Procedure Code. H e decided upon the  
latter course, m aking this n o te :— “ . . . . I w ill try it as D. J. ”,
and proceeded to do so.

Learned Counsel for the petitioner contends that, in  v iew  of the com plex  
nature of the offence alleged  in the added count, it w as not a proper case 
for sum m ary trial. I do not find any substance in th is contention. 
There is no m ore com plexity in  the fourth charge than there is in  the  
second w hich  adm ittedly is triable sum m arily by a M agistrate. The 
further objection is taken that the M agistrate, in  assum ing jurisdiction  
under section 152 (3) has not stated h is reasons adequately. The note  
m ade by th e learned M agistrate in  this connection is’ on the printed form  
w hich is provided to m eet the case of a sum m ary trial by a M agistrate 
w ho is also a D istrict Judge, and on this form  the M agistrate has expressed

1 13 K . L. B. 115.
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his opinion that the ease m ay properly be tried summ arily for the following  
reasons : —“ The facts are sim ple and the case can be dealt w ith  expediti
ously In Silva v. S i l v a de Sampayo J. ob served : “ It is not enough  
for the Police Magistrate to  form  the opinion that the offence m ay be 
tried summarily by him, but he m ust record the reasons for his opinion. ” 
In S.’ C. No. 742-757—P. C. Negombo, 23,506a, it was held that the 
importance of dealing w ith cases of this description promptly is not 
by itself a good reason, but W ood-Renton C.J, ad d ed : “ The exercise 
of the power can be justified upon another ground, namely, that in spite 
of the number of th e accused, the case is essentially a sim ple o n e .” In 
the present case the learned Magistrate has given the sam e additional 
reason, namely, that, the facts are sim ple. As m ay be gathered from  
m y previous observations, I am in agreem ent w ith  that opinion. It 
seem s to me, therefore, that the applicant has 'failed in discharging th e  
burden cast upon him, nam ely, to make out a strong case amounting 
to a positive miscarriage of justice in regard to either the law  or the facts. 
The application is' therefore dismissed.

A pplication  refused.

--------,— --------------- -


