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J . H . ' W A N IG A S E K A R A  (F o o d  an d  P r ic e  C ontrol In sp ecto r), 
A p p ella n t, a n d  K . SIM O N , R esp o n d en t

S .  C . 9 3 4 — 3 1 . C . M a lu g a m a , 2 1 ,3 5 6  '

“  A c q u itta l  ”— “ D ischarge  ”— B ig h t o f  a p p ea l— C rim in a l Procedure Code, ss . 2'r 
150 , 191 , 330, 336— C ontrol o f  P rices A c t ,  Ao. 2 9  o f  1950, s . S  (1).

Tlie inadvertent use by a  M agistrate of th e  w ord “  discharge ” in  describing 
an 'a c q u itta l cannot deprive the accused person o f  the protection o f section* 
330’ and 33G o f th e  Criminal Procedure Code.
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A M agistrate m ay in certain situations enter a  verd ic t'o f acquittal under 
section 190. of th e  Criminal Procedure Code even before the case for the prose
cution has been closed—provided th a t the M agistrate is satisfied th a t any 
further evidence which the complainant proposes to lead would not suffice to 
establish a prima facie case of guilt agninst the accused.

The accused was charged with contravening a  prico order made under the 
Control of Prices Act.- The Magistrate, without, calling for a defence and when 
the case for tlio prosecution had been virtually closed, upheld wrongly (but 
w ithin the scope of his jurisdiction) an objection raised by the defence that the 
price order was bad in law as it had not received the necessary Ministerial 
approval. Accordingly, he made order “ diselwrging ” tlio accused.

Held, th a t the Magistrate recorded in fact a  verdict of acquittal on the 
m erits. Xo appeal could therefore be entertained except upon compliance 
with the requirements of section 336 of the Criminal Procedure Code.

Held further, th a t if a prosecuting officer, by making incorrect concessions 
on the law, has contributed fownrds on erroneous verdict of acquittal, the 
accused person should not, as a general rule, be placed in jeopardy a .second 
time.

A p p e a l  from  a judgm ent o f  tlie M agistrate’s Court. M atugam a.

A .  C . Al'les, Crown Counsel, w ith  V . S . A . P u llen a yeg u m , Crown Counsel., 
for th e  com plainant-appellan t.

/ / .  IF. J a y e w a rd e n e ,  Q .C . w ith  G. P .  J .  K u m k u l a s u r i y a ,  for the 
accused- respo n d en t.

C ur. a d v .  m i l .

J a n u ary  16, 1956. Gratiaex, J .—

T h is is an  appeal by the com plainant (a F ood  and P rice Control 
In spector) aga in st an order purporting to  “ d ischarge ” th e  accused who  
w as tried  for an  a lleged  contravention  o f  section  8 (1) o f  the Control o f  
P rices  A ct, X o . 29 o f  1950. Mr. Jayaw ard ene raised a prelim inary  
ob jection  to  the m a in ta in ab ility  o f  the appeal, his argum ent being th a t the  
so -ca lled  order o f  “ d ischarge ” was in rea lity  a  verdict o f  acq u itta l ” 
u nder section  190 o f  th e  Criminal Procedure Code, and that no appeal 
cou ld  be preferred a g a in st i t  excep t at th e  in stance or w ith  the w ritten  
san ction  o f  th e  A ttorney-G eneral. The inadverten t u se b y  a M agistrate  
o f  th e  w ord “ d isc h a r g e ” in describing an “ a c q u it ta l” ad m itted ly  
can n ot d ep rive an accused  person o f  the p rotection  o f  section  336.

T h e  charge fram ed again st the accused was to  th e  effect that he had  
on  M arch 1st, 1955, so ld  2  lbs o f  w heat flour to  a bogus custom er at a 
p rice  in  excess o f  th e  m axim um  retail price fixed  for that com m odity  
in  term s o f  a  s ta tu to ry  “ price order ” applicable to  th e  area in 'w hich  
th e  tran saction  to o k  p lace . This “ price o r d e r ” (P4) had been  d u ly  
p u b lish ed  j n  th e  G overn m en t G azette  X o . 10,510 o f  20th March, 1953, 
and  w as described  in  th e  charge w ith  sufficient particu larity  .to com ply  
w ith  th e  requ irem ents o f  Chapter 17 o f  th e  Code.

T h e  accused  h a v in g  p leaded  n o t guilty', th e  prosecution’ led  ev idence  
a t th e  tria l to  p rove th e  alleged  sale (for 56 cents) o f  2 lbs’, o f  a com m odity  
■which the G overn m ent A n alyst had certified in  his report PG to  be wheat
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flour. T h e controlled  p r ice  w a s 4S cents, an d  all th a t  rem ain ed  to  e s 
ta b lish  p r im a  fa c ie  th e  com m ission  o f  the offence w as p ro o f th a t  th e  
w h ea t flour referred to  in  th e  G overnm ent A n a ly st’s  rep ort w a s  th e  
id en tica l sam ple tak en  to  h im  for  an a lysis b y  a  P oljce co n sta b le  o n  th e  
orders o f  th e  M agistrate. T h is  w itness w as n o t ava ilab le  in  C ourt, 
h ow ever , an d  a  p o stp o n e m e n t o f  th e  tr ia l w as asked  for in  order to  lead  
h is ev id en ce  on an oth er  d a te . • T h e appellant expressly  s ta te d  th a t  h e  
w o u ld  then  close th e  case  fo r  th e  prosecution .

U n d er  norm al circu m stan ces a postp onem ent for th is lim ited  purpose  
w ou ld  probably n o t h a v e  been  refused. T he d efen ee .ob jected , how ever, 
th a t  no useful purpose w o u ld  be served  b y p u tting  the tria l o ff  for  an oth er  
d a te  in  order to record ev id en ce  o f  a fact which (for th e  pui p oses o f  th e  
argu m en t) m ight be regarded  as con ceded  b y  the accused . T h e d efen ce  
su b m itte d  th a t in a n y  e v e n t  th e  case for the prosecution m u st n ecessarily  
fa il because (1) food p rice orders becom e operative o n ly  a fter  th e y  h a v e  
been  approved  b y  th e  M in ister o f  A griculture an d  F ood , an d  (2) th e  
ap p ella n t's om ission  to  lea d  ev id en ce o f  such approval w as therefore  
fa ta l to  his ca se  ; in o th er  w ord s, a verd ict o f  acqu itta l, w ith o u t ca llin g  
for a defence, w ould  in ev ita b ly  h a v e  resulted  at the close o f  th e  case for 
th e  prosecution  even  i f  th e  id en tifica tion  o f  th e  snnvple referred  to  in  th e  
A n a ly s t’s  certificate w as estab lish ed .

In  reply to  th is su bm ission  the appellan t conceded th a t “  p rice  orders  
b ecom e valid  on ly  a fter  th e y  are approved b y  th e  M in ister ” . H e  
cla im ed , how ever, th a t he had  in  fa c t su ffic iently  estab lish ed  th e  M in ister’s 

■approval o f  th e  p rice order P 4  and, presum ably for th a t  reason , offered  
n o  further ev idence on  th a t  p articu lar issue. T he learn ed  M agistra te  
(in  m y  opinion  wrongl}') u ph eld  th e  ob jection  raised b y  th e  d e fen ce  an d  

m a d e  an  order “ d ischarging  th e  accused  a t  th is sta ge  ” .

Mr. A lles c ited  an u n rep orted  decision  o f  th is Court in  F o o d  a n d  P r ic e  

C o n tro l In sp e c to r  v . P iy a s e n a  S . C. M inutes o f  2 2 .1 1 . 55 (594— M. C. 
M a ta le , 4 ,3 1 6 )1 w here W eerasoorij-a J . p o in ted  o u t th a t  “ o n ce a  p rice  
ord er has been m ade an d  sign ed  (and also perhaps d u ly  p u b lish ed ) it  
becom es fu lly  op era tive  in d ep en d en tly  o f  a n y  further efficacy  i t  m a y  
rece iv e  from  th e su b seq u en t n otifica tion  o f  its  approval b y  th e  M in ister  
Mr. Javew ardenc d id  n o t ch a llen ge th e  correctness o f  th is  ru ling, ancl w as  
also  prepared to  con cede th a t  th e  prosecution  had already sa tis fa c to r ily  
estab lish ed  b y  ad m issib le  ev id en ce th e  fact th a t P 4  had  rece ived  M in is
ter ia l approval. N ev erth e less , h e su b m itted , the order in  h is  c l ie n t’s  
favour, r igh t or w rong, w as a  “ verd ict o f  acq u itta l ” a g a in st w h ich  no  
ap p ea l could  be en ter ta in ed  e x c e p t  upon com pliance w ith  th e  req u ire
m en ts  o f  section  336.

I t  is n o t alwaj's e a sy  to  d istin g u ish  b etw een  an “ a cq u itta l ”  u nd er  
sec tio n  190 and  a “ d isc h a r g e ” under section  191 , an d  th e  ap paren t  

■conflict o f  au th o r ity  in  so m e earlier rulings o f  th is C ourt h a s  p erh ap s  
ad ded  to  th e  confusion . W e are bound b y  th e  m a jor ity  d ec is io n  o f  th e  

.F u ll B ench  in  S e n a ra tn e  v . L e n o h a m y  2 to  th e  effect th a t  a  “  d isch a rg e  ”

Sec 57  N .  L .  I t .  310— E d . (1917) 20 N .  L .  I t .  41. •
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tin d er section  191 sign ifies “ th e  d iscontinuance o f  criminal proceed ings  
h u t  “ does n o t  in clu d e an  acq u itta l (Section 2). In  other w ords, a 
d isch arge under section  191 con n otes an “ inconclusive o r d e r ”  w hich  
fa lls  sh ort o f  a  d ecision  resu ltin g  in  “ a  definite verd ict ”  (per D o  
Sam pa\-o  J.)- T he d istin c tio n  betw een  a judgm ent upon th e  ev id en ce  
in  a  c iv il action  and  th e  v ex a tio u s  “ n o n -su it” ' sanctioned  b y  th e  
p rocedure o f  form er tim es  seem s to  suggest a helpful analogy.

I n  S ilv a  v . R a h im a n  1 Jayaw ard en e J . held that an order a b ru p tly  
term in a tin g  a  sum m ary tr ia l “  w ith o u t allowing the prosecution  to  lead  
a n y  ev id en ce ” am ou n ted  o n ly  to  an  order o f  “ discharge In  G a b rie l v. 
S o y s a 2 G arvin J . d ecided , b y  w a y  o f  contrast, that an accused  person  
w h o  w as charged w ith  u n law fu lly  obstructing arrest under a  w arrant 
h a d  in  tru th  been “ a cq u itted  ” w hen  th e  M agistrate, w ithou t calling for a 
d efen ce , upheld  an ob jection  th a t  (in v iew  o f the evidence led  b y  th e  
p rosecu tion ) th e  w arrant w as bad in  law. Garvin J .  exp la in ed  th a t  
“ th e  M agistrate in te n d e d  to  a c q u it  because in  his view  the w hole p rose
c u tio n  fa iled  ” w ith  th e  resu lt th a t  th e  continuation o f  th e  tria l w a s  
purposeless.

S om e o f  the d icta  in  G a b rie l v . Soy-sa (supra) were later cr itic ised  b y  
S ocrtsz  J . in  S u m a n g a la ■ T h ero  v . P iy a l i s s a  T liero  3 but, w ith  g rea t resp ect  
to  th e  doubts expressed  on  th a t occasion , I  would adopt Garvin J . ’s  ru lin g  
th a t  i t  is  u nobjectionable in  certa in  situ ation s to enter a verdict o f  a cq u it
ta l u nder section  190 even  before th e  case for the prosecution h as been  
c lo sed — provided  th a t  th e  M agistrate is  satisfied that any further e v i
d en ce w hich the co m p la in an t proposes to  lead would not suffice to  e s ta b 
lish  a p r im a  fa c ie  case o f  g u ilt  a g a in st the accused person. In  such an  
e v e n t , th e  verd ict is  b ased  on  a  jud icia l decision (be it  r igh t or w rong) 
th a t  th e  case for th e  p rosecu tion  h as (for one reason or another) a lread y  
co llap sed  irreparabljr— so m uch  so  th a t, as in the w ell-know n precedent 
o f  H u m p tx j D a m p ly ’s  case , n o  am ou n t o f  ingenuity could “ p u t i t  to g e th cr  
a g a in  ” . Indeed, Socrtsz J . h im se lf  agreed in F ernando v. R a ja s o o r ia r  4- 
th a t  an “ acq u itta l ” a t  th is  earlier sta g e  would be justified  w here, in 
th e  v ie w  taken  b y  th e  M agistrate, a n y  further evidence w ould  b e o f  no 
a v a i l ; see also th e  m ore recen t judgm ents o f X agalingam  A .C .J . in  
D o n  A b ra h a m  v . C h ris lo ffe lsz  5 and  D ia s  v. W cerasingham *. I t  s ta n d s to  
rea so n , how ever, th a t  prem ature acqu itta ls o f  this kind are generally  
in a d v isa b le  : if  based  on  m isd irection ,-th ey  m ight well result- in  a re-tria l 
b e in g  ordered oh  appeal, th ereb y  p u ttin g  the accused person to  further  
e x p en se  and a n x iety .

M uch confusion is lik e ly  to  arise  i f  th e  issue ‘‘ acqu itta l or d isch a rg e  l ” 
is  a llow ed  to  be com p lica ted  b y  irrelevant considerations as to  w hether, 
u p o n  th e  m erits o f  th e  particu lar case, the M agistrate’s d ecision  w as 
w ron g  o r  prem ature. T h e  tru e te st  is w hether (at w hatever sta g e  the  
d ecis io n  was m ade) th e  M agistrate actu a lly  intended to record a  v e rd ic t o f  
a c q u it ta l  on  the m er its . I f  th a t  w as clearly the in tention , no appeal l ie s

1 (1024) 26 - V .  L. It. 463.
5  (1030) 31 -Y. L. Ji. 314.
3 (1037) 30 Y . L . R . 265. ;

* (1046) 17 X . L. R . 300. 
i (1053) 55 Y. L. R. 02.
‘ (1053) 55 X . L. R . 135.
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except- a t the in stan ce or w ith  th e  w ritten  sa n ctio n  o f  th e  A ttorn ey -  
General, and th e  a cq u itta l, unless reversed, is a bar to  a fresh  p rosecu tion  
to th e  ex te n t in d ica ted  in  section  330.

I t  has been su ggested  in  S o lic ito r-G en era l v. A  ra il i c l 1 th a t  our Code 
m akes “ no d istin c tio n  b etw een  an acq u itta l on  th e  m e r its  an d  an a cq u it
tal on an y  other ground. ”  On the other hand, S o er tsz  J .  in  F e rn a n d o  r . 
H n jasooriar  (supra) h eld  th at, a s  f a r  a s  sec tio n  1 9 0  i s  co n cern ed , a  verd ict 
on the m erits is essen tia l to  support a  p lea  o f  a u tr e fo is  a c q u i t ; see  a lso  
the judgm ent o f  th e  C ourt o f  Crim inal A ppeal in  T h e  K in g  v. W ill ia m  

As at. present ad v ised , I  tak e the v iew  th a t under our C ode, a s in  E n g lan d , 
a plea o f  a u tre fo is  a c q u it  presupposes th a t th e  in d ic tm e n t  or a ccu sa tion  
in  the earlier proceed ings was sufficient in  law  to  su s ta in  a  co n v ic tio n  
for the offence charged on th e  second  trial. A rc h b o ld  (E d n . 3 3 rd .)  p .  1 3 3 . 
Sim ilarly, an  order “ d iscon tinu in g  ” the proceed ings a g a in st  an  accu sed  
person on  th e  ground th a t  the charge is d efec tiv e  o p era te s  o n ly  as a  
‘‘ d isch a rg e” under sectio n  191. In  such an e v e n t, th e  p u rp ort o f  th e  
M agistrate’s d ecision  is th a t  there is no charge u p o n  w hich  a  verd ict  
(either o f  con v iction  or o f  acquitta l) under section  190 can  p rop erly  be 
based.

W e arc now in a  p osition  to analyse th e  order w hich  th e  learn ed  M agis
trate in tended  to  m ake in  th e  present case. T he ch arge it s e lf  w as u n 
exceptionable and  w as ad m itted ly  sufficient in  form  an d  co n ten t to  
sustain  a  con viction . W hen  the case for the p ro secu tio n  w as v ir tu a lly  
closed, the M agistrate d ecided  w ron gly  (but w ith in  th e  scop e o f  h is  
jurisdiction) th a t th e  prosecu tion  had failed to  es ta b lish  on e o f  th e  
assum ed elem en ts o f  th e  offence charged— n a m ely , th a t  th e  “ price  
order ” alleged to  h av e been  contravened  had com e in to  op era tion  a t  th e  
relevant d ate b y  v irtu e o f  M inisterial approval. A ccord in g ly , h e u ph eld  
the subm ission  raised  b y  th e  defence th a t the o n ly  a d d it io n a l ev id en ce  
which th e  prosecution  proposed  to lead  (for th e  p u rp ose  o f  estab lish in g  a  
different e lem en t o f  th e  defence) w ould  be o f  no a v a d . I t  is therefore  
clear that the learned M agistrate in tended  to record a  v e r d ic t  o f  a cq u itta l 
on the m erits, and  n o t m erely  to m ake “ an in co n c lu s iv e  order o f  dis- 
discharge ” w hich w ould  exp ose the respondent to  th e  risk  o f  a fresh  
trial (for the sam e offence) a t  w hich the p rosecu tion  w o u ld  be g iv en  
another op portu n ity  to  su p p ly  th e  assum ed gaps in  th e  earlier  ev id en ce.

For these reasons, I  reject the p etition  o f  ap p ea l for  n on-com p lian ce  
with the requirem ents o f  section  336. A lthough  th e  ord er o f  acq u itta l  
was wrong. I  am  n ot d isp osed  to quash it  in  the ex erc ise  o f  m y  rev ision ary  
powers. I f  a  p rosecu tin g  officer, by  m aking in correct con cession s on  th e  
law, has con trib uted  tow ards an erroneous verdict o f  a cq u itta l, th e  accused  
person should  not, as a  general rule, be placed in  jeo p a rd y  a secon d  tim e.

A p p e q l  re jected .

(1912) 11 X . L . 11. 73.1 (19 IS) SO -V. L. It. 233.


