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Present: Pereira J . and E n n i s J . 1013. 

W L B A S I N G H E et at v. B U B E Y A T U M M A et al. 

222—D. G. Matara, 5,654. 

Fidei commissum residui—Usufruct—Joint will—Expert. 

The joint wil l of A and his wife B , who were married in c o m 
muni ty of property, contained the following clauses :— 

" (2) I t i s directed that all the movable and immovable property 
belonging t o u s be possessed b y us , the above-named, 
during the lifetime of both of us according t o our w i s h ; 
if one should die and the other survive, the person w h o 
l ives is directed as far as in us l ies t o possess the property 
according t o his or her pleasure, and also t o do whatever 
he or she l ikes wi th i t . 

" (3) I t is directed that after the death of both of u s all the 
movable and immovable property belonging t o us shall 
devolve on the children, grandchildren, and such other 
heirs descending from u s . " 

Held, that the will created a fidei commissum residui, and t h a t 
the survivor was a fiduciary wi th free power of alienation. 

PEBEIBA J . — I n the case of a fidei commissum residui, the fidu
ciary should, generally speaking, allow at least a fourth share of the 
inheritance t o go down to the fidei commissaries, but this is n o t 
usually insisted on in the case of such a fidei commissum constituted 
b y the joint will of spouses whereby one is made heir t o the o ther . 

PEBEIBA J . — A s a rule, the opinions of experts are not receivable 
upon questions of construction of documents , but i t ' is otherwise 
in the case of local, provincial, foreign, or technical terms and 
expressions. I t is the province of the expert t o say w h a t is commonly 
intended b y the use of a g iven expression. 

rr* H H fac t s appear from t h e j u d g m e n t . 

H. J. G. Pereira (w i th h i m Batuwantudawe), for t h e ' d e f e n d a n t s , 
a p p e l l a n t s . — I t is clear f r o m t h e trans lat ion a n d e v i d e n c e of M u d a -
l iyar Gunasekera t h a t t h e wil l i n ques t ion creates a fidei commissum. 
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*W8, T h e dec i s ion i n Weerasinghe v. Gunabilleke 1 w a s b a s e d o n a wrong 
Wirosinghe translat ion. E x p e r t ev idence w a s admiss ible t o find out t h e 
0'vmttaat m e a n m g o f t h e " wil l , a n d - t h e Distr ict J u d g e w a s wrong in ignoring 

t h e ev idence of t h e expert . T h e wil l g ives t h e survivor power t o 
deal w i t h t h e property. 

Counsel c i ted Rabot v. Neina Marikar; 2 Nathan's Common Law 
of South Africa, vol. III., sec. 1898. 

H. A. Jayewardene (wi th h im A. St. V. Jayewardene), for t h e 
plaintiffs, r e spondent s .—The wi l l w a s interpreted in Weerasinghe v. 
Gunatilleke 1 by a bench of t w o J u d g e s , and it w a s he ld t h a t t h e 
survivor had only a usufruct . I t i s a binding authority . I t i s no t 
c o m p e t e n t t o th i s Court t o over-rule t h a t decis ion. 

T h e surviving spouse did not obta in probate at the t i m e h e trans
ferred t h e land. H e had only a right to transfer his share; h e could 
not h a v e transferred h i s wi fe ' s share wi thout obtaining probate. 

Counsel c i ted Buultjens v. Wickremeratne,3 Mohideen Hadijar v. 
Pitchey* Charles Hamy v. Jane Nona.3 

H. J. C. Pereira, in r e p l y . — T h e heirs can dispose of a property 
before grant of probate (Silva v. Silva 6 ) . Counsel a l so referred t o 
Ferdinandus v. Fernando.1 

Cur. adv. vult. 

A u g u s t 5, 1913. PEREIBA J . — 

T h e subs tant ive ques t ion for decis ion in th i s case is as t o the 
e x t e n t of t h e interest in t h e c o m m o n property of t h e tes tator and 
te s ta tr ix le f t t o t h e survivor b y t h e l a s t wi l l and t e s t a m e n t of D a v i d 
E k a n a i k e and his wife N a n c y Fel ic ia . . B u t for t h e decision in t h e 
case of Weerasinghe v. Gunatilleke,1 I should find n o difficulty 
w h a t e v e r in answering th i s quest ion. I n t h e case c i ted t h e s a m e 
quest ion w a s before this Court, and it w a s he ld t h a t t h e interest in 
the c o m m o n property left t o the survivor b y the joint wil l w a s only 
a usufruct . T h a t decis ion, of course, turned entirely upon the 
trans lat ions of t h e wil l that were t h e n before t h e Court. W h e r e 
s u c h a dec is ion is g iven w i t h reference t o words or express ions in an 
E n g l i s h d o c u m e n t , I should have n o hes i tat ion in fol lowing i t a s an 
authority , but here w h a t t h e true m e a n i n g t o be ass igned to t h e 
S inha lese words u s e d in t h e wil l w a s a prel iminary quest ion of fact , 
and t h a t c i rcumstance d ives t s the decis ion of t h e force of a binding 
authori ty in l aw . T h e translat ion t h a t w a s before t h e Court of the 
material words w a s as f o l l o w s : " I n t h e e v e n t of one of u s pre
deceas ing t h e other , t h e above-named property (meaning t h e 
m o v a b l e and i m m o v a b l e property of the c o m m o n estate) shall be 
posses sed according t o the wi sh , and dealt w i th according to the 

i (1910) 14 N. L. R. 88. * (1894) 3 S. C. R. 105. 
* (1913) 16 N. L. R. 99. 3 (1912) 15 N. L. R. 481. 
' (1910) 5 S. C. D. 13. 6 (1907) 10 N. L. R. Z45. 

i (1903) 6 N. L. R. 328. 



( 3 7 1 ) 

1 (1903) 6 N. L. B. 328. 

pleasure , of t h e surv ivor ." I d o n o t th ink t h a t t h e true s e n s e of t h e 
express ions u s e d in t h e wi l l i s c o n v e y e d b y t h e s e words . I a m 
qui te in a g r e e m e n t w i t h Mudal iyar Gunasekara , a S inha le se scholar 
of repute , w h e n h e s a y s t h a t t h e correct trans lat ion i s : " I f o n e 
should die a n d t h e o ther survive , t h e person w h o l i v e s i s d irected 
a s far a s i n u s l i e s t o p o s s e s s t h e property according t o h i s or her 
pleasure , a n d t o do w h a t e v e r h e or s h e l ikes w i t h i t . " I w o u l d go a 
l i t t l e further, and s a y t h a t t h e force of t h e c o n j u n c t i o n " aaha " i s 
" and a lso " rather t h a n " a n d . " I a l so agree w i t h t h i s w i t n e s s i n 
th inking t h a t t h e w o r d s quoted c o n s t i t u t e a " regular S i n h a l e s e 
phrase or s e n t e n c e u s e d t o c o n v e y t h e fu l l es t a n d m o s t abso lu te 
r ights over p r o p e r t y . " T h e Dis tr ic t J u d g e t a k e s e x c e p t i o n t o t h i s 
express ion of op in ion b y t h e w i t n e s s . H e t h i n k s t h a t w h e n t h e 
w i t n e s s h a d g iven t h e bare m e a n i n g of t h e w o r d s u s e d , i t w a s for 
t h e Court t o s a y w h a t w a s i n t e n d e d or m e a n t . I a m n o t prepared 
t o agree w i t h t h e Dis tr ic t J u d g e here . There are n u m e r o u s p h r a s e s 
and other express ions i n t h e S inha le se l a n g u a g e , as , i n d e e d , t h e r e 
are in o ther l a n g u a g e s , w h i c h are t a n t a m o u n t t o s tock phrases a n d 
express ions t o c o n v e y cer ta in i d e a s . A m e r e trans la t ion of s o m e of 
t h e s e m a y a m o u n t t o a s e n s e l e s s conca tenat ion of words . I t i s t h e 
province of t h e exper t t o s a y w h a t is c o m m o n l y i n t e n d e d b y t h e 
u s e of a g iven express ion. A s a rule , t h e op in ions of exper t s are 
n o t rece ivable u p o n ques t ions of construct ion of d o c u m e n t s , b u t i t i s 
o therwise i n t h e case of local , provincial , foreign, or t echn ica l t e r m s 
and express ions , and I th ink t h a t i t is qu i te permiss ib le i n t h e present 
case t o take in to cons iderat ion Mudal iyar Gunasekara ' s op in ion as t o 
t h e s e n s e in w h i c h t h e part icular express ion referred t o b y h i m -is 
u s e d b y t h e S inha le se . T h e words u s e d i n t h e wi l l i n t h e p r e s e n t 
c a s e g o further, in t h e direct ion of conferring abso lu te o w n e r s h i p , 
t h a n t h o s e (held b y th i s Court t o h a v e t h a t effect) in t h e wi l l c o n 
sidered i n t h e c a s e of Ferdinandus v. Fernando,1 a l though i t m u s t b e 
n o t e d t h a t t h e w o r d s u s e d i n t h a t wi l l t o descr ibe t h e in teres t of t h e 
fidei commissarii poss ib ly inf luenced t h e Court Li interpret ing t h e 
words u s e d t o describe t h e in teres t of t h e i n s t i t u t e d heir . Clearly , 
t h e intent ion of t h e t e s ta tor and te s ta tr ix in t h e p r e s e n t c a s e w a s 
t o create w h a t i s w e l l k n o w n t o t h e R o m a n - D u t c h l a w as a fidei 
commissum residui, t h a t is t o s a y , a fidei commissum w i t h full p o w e r 
t o t h e fiduciary of free a l ienat ion. V a n L e e u w e n s a y s (Cens. For. 
1, 3, 7, IS): " J u s t as power of a l ienat ion i s forbidden w i t h a v i e w 
t o t h e creat ion of a fidei commissum, so , too , in s o m e c a s e s , in t h e 
fidei commissum itself, f ree p o w e r of a l i enat ion i s granted , a s for 
ins tance , if any o n e b e in s t i tu ted heir o n condi t ion of g iv ing u p as 
m u c h as r e m a i n s after h i s d e a t h of t h e inher i tance in q u e s t i o n , as i s 
f requent ly done in t h e case of a h u s b a n d a n d wi fe , w h o u s u a l l y n o t 
o n l y l e a v e reciprocal ly t o o n e a n o t h e r t h e usufruc t of al l the ir 

. property, b u t a lso g ive each other c o m p l e t e p o w e r of a l i enat ing and 
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i (1910) 14 N. L. B. 88. 

m a k i n g a w a y w i t h it a t any t i m e . " V o e t speaks very m u c h t o t h e 
s a m e effect in 36, 1, 54 and 56. I t w a s argued that in t h e present 
case t h e survivor w a s not appointed " h e i r , " and reference w a s m a d e 
t o t h e n o t e a t p a g e 122 of t h e McGregor's translat ion of Ti t les 1 and 2 
of B o o k 3 6 of V o e t ' s Commentar i e s ; but thtf present case i s no t 
s imilar t o t h e case there referred to , and if i t were necessary t h a t t h e 
survivor should be appointed heir, it i s clear t h a t in t h e present case 
t h e survivor w a s in effect appointed heir. I n t h e case of Weera-
singhe v. Gunatilleke 1 c i ted already, it w a s held, as observed above, 
t h a t t h e survivor took only a usufruct in t h e property devised by 
t h e wil l . T h e quest ion of a probable intent ion t o create a fidei 
commissum residui does not appear t o h a v e been considered in. that 
c a s e . T h e respondents ' counse l i s s ta ted t o h a v e said t h a t i t did 
n o t m a t t e r w h e t h e r t h e survivor w a s a fiduciarius or uaujructuariua, 
b u t it is mani fe s t that there is a great difference b e t w e e n t h e rights 
of a fiduciary in t h e case of a fidei commissum reaidui and a mere 
usufructuary. I n m y v i ew the f a c t t h a t not on ly immovab le 
property but m o v a b l e property is dealt w i th by t h e provision in 
ques t ion of t h e wil l renders i t h ighly improbable t h a t t h e intent ion 
w a s t h a t t h e survivor should have no" more t h a n a mere usufruct in 
t h e property dev ised . I t h a s b e e n argued that t h e fact t h a t by t h e 
th ird c lause of t h e wil l it is provided that all t h e property should after 
t h e death of both t h e tes tator and t h e testatr ix devo lve on their 
chi ldren is an indication t h a t it w a s intended that t h e survivor 
s h o u l d h a v e only a usufruct , but th i s c lause has t o be read subject 
t o the second, and as mean ing no more t h a n that it indicates the fidei 
commiaaarii o n t h e fidei commiaaum created as s h o w n above. I n t h e 
c a s e of a fidei commiasum reaidui the fiduciary should, generally 
speak ing , a l low at l eas t a- fourth share of t h e inheritance to go d o w n 
t o t h e fidei commia8arie8, but th i s is not usual ly ins i s ted on in the 
c a s e of s u c h a fidei commissum const i tuted by t h e joint wil l of 
s p o u s e s whereby o n e is m a d e heir to t h e other (see Voet 36, 1, 56). 
A n y w a y , in t h e present case , t h e quest ion as t o whether t h e sur
v i v i n g tes tator h a s al lowed any share of the property in c la im t o go 
d o w n t o t h e subs t i tu ted heirs does not appear t o h a v e been raised, 
a n d , moreover, the requirement would apply, if at all, t o a fourth 
s h a r e of the who le inheri tance and n o t of any particular property, 
a n d it is a ques t ion whether th i s requirement is no t impl iedly 
abrogated b y sec t ion 1 of Ordinance N o ! 2 1 of 1844. T h e Dis tr ic t 
J u d g e ' s ruling t h a t the appel lants would not b e ent i t led t o compensa
t i o n for i m p r o v e m e n t s in t h e e v e n t of their being obliged t o give u p 
a half share of t h e land in c la im is clearly erroneous. 

For t h e reasons g iven above I would se t aside t h e judgment 
appea led from, and d i smiss t h e plaintiffs' c la im wi th costs . 

E N N I S J . — I agree. 
Set aside. 


