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Mortgage Ovdinance (Cap. 74)—Sections Il and 16 ({)—Right of mortguges to bring
two geparals actiona in respect of same re mon-—Jomt and several morigagors—
Eztent of Liahility of each.

Under section 16 (1) of the Mortgage Ordinance {Cap. 74) soveral actions
in respert of the sume remwdy are mady available to a mortgagee, the only
limitation on thut right being what can be gathered inferentially from tho
torms of seetion 11, Whero, therefore, & mortgagee obtains a hypothecary
decres in respect of two properties and has one of the properties sold but,
before proceeding to scll the other, discovers that that other property has
passed into tho hande of a third party who has not heen made a party to the
ection, there is nothing in the Ordinance which bars the right of such a
mortgagee from bringing a second hypothecary action aguinst the mortgagor
and the third party to ohtain an effectual hypothecary decree binding that
other property.

Where Lwo or more mortgagors have bound themselves jointly and sevorully
and the mortgagee obtains judgrment sgainsi one of them, he is not prociuded
from suing the other or others antil ha gets satisfaction. Even exocution
against one is no bar against suing the others ; for execcution without sutisfac-
tion is not any bar.

APPEAL from a judgment of the Distriet Court, Batticaloa.

H. V. Perera, K.C., with him E. B. Wikramanayake, K.C., and
G. Thomas, for defendent appellant.

F. A. Hayley, K.C.. with O. Renganathan, for plaintiff respondent.

Cur, adv. vull.
QOctober 1, 19848, Nacavivcam J—

This app.en! involves the dotermination of the scope and extent of the
powers conferred on a mortgagee under the Mortgage Ordinance, Cap. 74.

By bond P 1 of 1930, one Ismail Lebbe Marilkar and his wife, Asiath-
ummah, mortgaged and hypothecated with the plaintiff two allotments
of land to secure repaymentof a sum of Rs. 3,000 and interest thereon,
Ismail Lebbe Marikkar died in 1938. 'T'he plaintiff iustituted action
No. 224-M of the District Court of Batticaloa against the widow and the
children for the resovery of the amount duc nunder the bond and for a
_hypothecary decree in respect of the properties mortgaged. In this
action the first defendant is described as ‘‘ Asiathumma, widow of
8. M. Ismai! Lebbe Marikkar for hersclf and as guardian-ad-litem over
the minor the 7th defendant, and the names of five other children
aro thereafter entered in the caption and they are all described 2s “ re-
prebcntauwcs to represent the estate of the deceased 8. M. Tsmail Lebbe
Marikkar”’. It will be noticed that Asiathumma, the widow, is not
specifically sued in her personal capaeity, but it is contended that the
deseription ““ for herself and as guardian-ad-litem over the minor the
7th defendant > was intended to make her personally liable. Mr. Hayley
appearing for the defendant contended that the words ““for herself
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mean nothing more than that ehe was being sued as a representative-of the
deceased. If there was nothing more in the plaint, I think this contention
would be entitied to succeed. But the plaint sets out the fact that the
1st defendant herself executed the mortgage and that she herself
borrowed and received the money, and the property against which
hypothscary decree was to be entered was not morely the property of
Ismail Lebbe Marikkar but also of the lst defendant herself. In view
of these additional facts disclosed in the plaint, Mr. Perera’s contention
is catitled to succeed, and I would hold that the action was against both
the widow in her personal capacity and agaiust her and her children as
representing the estate of the deceased, Ismail Lebbe Marikkar.

Decree was duly entered in the action and the properties hypothecated
were sold and purchased by the plaintiff himself ; the full amount of the
debt was not realised by the sale of the mortgaged properties, and the
plaintiff issued writ and had certain other properties sold, which were
purchased by one Ahamadu Cassim Kariapper. While these proceedings
were afoot, administration proceedings in respect of the estate of Ismail
Lebbe Marikkar were commenced and letters of administration with the
will annexed were issucd to one Ahamado Muheyadin. The administrator
thereafter instituted action No. 153-L of D. C., Batticaloa, against the
plaintiff claiming a declaration that the properties sold under the mortgage
docree save asto a one-fourth share of the first of the two allotments of
land hypothecated that belonged to the widow formed part of the estate of
the deceased notwithstanding the sale, that the plaintiff be ejected from
the properties and he be placed in possession thereof. This Court, by
its judgment (See Ahamado Muheyadin v. Thambiappah ) held that inas-
much as the estate of the deceased was more than Rs. 2,500 in value,
the District Court had no jurisdiction to appoint legal representatives to
represent the estate of the deceased mortgagor and that all the proceedings
had in the mortgage action No. 224-M of D. C., Batticaloa, were bad,
and declared the administrator entitled to the properties as claimed
by him. In view of this judgment, the sale st which Ahamedu Cassim
Kariapper became purchaser of unhypothecated propertics was also set
aside by the District Court.. The plaintiff thereupon instituted the
presont action, making only the administrator of the estate defendant.
Asisthumma, the eo-mortgagor, was not made a party. The action,
however, is for the recovery of the full principal sum of Rs, 3,000 and
the recoverable interest thereon amounting to another Rs. 3,000 aggre-
gating to Rs. 6,000 and the properties over which hypothecary decree
was claimed were the entirety of the land hypothecated, no exclusion
being meade in respect of any share of the co-mortgagor, Asisthumma.
The defendant did not contend that any part of the sum of Rs. 6,000
claimed by the plaintiff had been paid off, but took two pleas by way
of defence. Ome was the question of prescription and the other was
that “ the plaintiff having instituted action No. 224 and obtalned a decree
therein is debarred from maintaining this action . The learned District
Judge held against the defendant on both these points.

On appeal, the plea of prescription was not pressed. It was, however,
contended that the present action was not available to the plaintiff in view

' (1945) 46 N. L. R. 370.
1*—J. K. A 98321 (6/60)
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of the proceedings had in the earlier mortgage action No. 224-M. 1t Las
been argued that had the{ plaintiff not proceeded to salo of the hypothecated
properties but stopped short at obtaining the decrco in the previous
mortgage action, in view of the decision of this Court in Kedappa Chettiar v.
Ramanoyake et al. 1, the plantiff would be entitled to maintiin this second
aetion on the wnortgage bond and claim a hypothecary decrec against the
admninistrator as the proper party to besued, inasmuch as there had been
no adequate representation to bind the estate of the deceased mortgagor in
an earlier action. But it has becn urged that the sele held of the mort.
gaged properties in the previous mortgage action alters the legal position.
It is said that by the sale of the hypothecated property in the earlier
action the right of the plaintiff to obtain a hypothecary decrec has heen
exhausted, as by the judicial sale under the earlier mortgage decree, all
real rights which the plaintiff may have had against the property have
been put an end fo.

At this point it may be useful to ascertain the facts before proceeding to
s consideration of the question of law. In regard to the earlier mortgage
action, where the heirs of the deceased mortgagor were sued as legal re-
presentatives, Cannon J. expressed himself thus in the case instituted
by the administrator against the plaintiff (Akamade Muheyadin v.
Thambiappah (supra) ) .

* The point of jurisdiction  (the plea taken, it will be remembered,
was that the Court had no jurisdiction to appoint legal representatives
without proof being adduced before it that the estato of the deceased
did not exceed in value asum of Rs. 2,500) * is important because if the
Court hed no jurisdiction its order was void ab initio and the consequent
sale and other proceedings a nullity as against the deccased’s estate.

The Court held that the sale was void and did not divest the administrator
of his title. The resultant effect, therefore, is that it cannot be said that
in the earlier mortgage action the rights of the plaintiff as against the
deceased mortgagor’s properties at least are concerned have been carried
heyond the stuge of obtaining a decree, and there is no room for argument
that a sale of the mortgaged properties has taken place. The case, there-
fore, comes within the principle laid down in the case of Kadappa Chetlliar
v. Ramanayake et al. (supra).

A further point was taken that inasmuch as part of the bypothecated
property, namely, theone-fourthshare belongingto the surviving mortgagor
was sold in the earlier mortgage action, and as no judicial pronouncement
‘was made in regard to that sale in the judgment of this Court in action
No. 153-L, the sale was good, and that the hypothecary decree cntered in
the case had been carried to a stage beyond the decree, In the first place,
I do not think that this Court treated the sale of the one-fourth share
belonging to the surviving mortgagor as continuing to subsist, for Carmon
J. who delivered the judgment of the Court makes it clear in the final
paragraph of his judgment, when he says :

“The judgment in the action and the subsequent order for sale
remains binding op A. M. Asisthumma who was herself a mortgagor
gince she was made party to the proceedings.

1(1936) 38 N. L. R. 33.
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Tt will be noticed that thelearned Judge studiedly refrains from making
any reference to the sale itself as disbinet from the order for sale, for it is
obvious that when the sale against the estate of the deceaged mortgagor
wag declared a nullity, the sale of the surviving mortgagor’s interests can-
not be said to remain unaffected thereby. The sale was not of the interest .
of the deceascd mortgagor and of the surviving mortgagor as two separate
entities, but it was a sale of the entire land in reapect of the joint interests
of the deceased and surviving mortgagors, When the sale of the deceased
mortgagor’s interests was held to be a nullity, that pronouncement in-
evitably resulted in rendering void the sale of the surviving mortgagor’s
interests as well, so that, in truth it cannot be said that even in regard to
the surviving mortgagor’s interests there bas been a sale. Though what
view the defendant took is immaterial, it is a point worthy of note that the
defendant himself did not assert that any part of the debt had been liqui-
dated by the plaintiff purchasing the interests of the surviving mortgagor.
Mr. Hayley reforred to 2 journal entry under date March 5, 1946, in the
proceedings of case No. 224-M, which rocords the setting aside of a sale
by consent of partics, but that has reference to the purchase made by
Ahamadu Cassim Marikkar and does not affect this question. 'The
position, therefore, is that the sale of the one-fourth share was void by
reason of the judgment of this Court in action No. 1,153-L.

But even assmming the contrary, namely, that the sale in respect of the
surviving mortgagor’s interests was valid and that the conveyance in
favour of the plaintiff was good to that extent, I do not think that the
position in law is different.  Sertion 16 of the Mortgage Ordinance, if read
strictly and literally, would lead to a conclusion which I do not think was
anticipated by the framers of the Ordinance. Sub.section 1 of the section
is in two parts. Firstly it says that a claim to all or any of the remedies of
a mortgagee to enforen payvment of the mortgage money may be joined to
w olaim in a hypothecary action. This merely gives reeognition and legal
sanction to the practice in existence even then of a mortgages joming all
his remedies in one action. The second part of the sub-scetion is what
creates or was intended to create a change in the law. Tt permits the
institution of & separate action in respect of each remedy.

To appreciate the precise effect of this enactment, it will be necessary
first to ascertain what are the remediey to which a mortgagee is entitled.
Taking the simplest form of a mortgageaction, where a single mortgagee
sues a single mortgagor to recover the deb and obtain an order for the
sale of the hypothecated property consisting of a single property mort-
gaged, the mortgagee would be entitled to two remedics, (1) a money
remedy, and (2) a hypothecary remedy. This part of the scction, there-
fore, merely enacts that an action may be instituted claiming enly a money
remedy or claiming only a hypothecary remedy, ortweactionsmay be in-
stituted, one in respect of each romedy. But the language does not speci-
fically enact that more than one action may be breught in respect of
the same remedy, in other words, that two separate actions can be insti-
tuted in respect of either thehypothecary remedyor themoneyremedy. A
literal interpretation, therefore, cannot be supported.  For, if that is all
that the Logislature intended to enact, the very objective the Legislature
had in mind in ropeating the provisiens of the Civil Procedure Code and
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enacting the Ordinance would have been futile, for it is well known that
the Legislature intended to give relief to a mortgagee who had obtained an
ineffectual mortgage decree by reason, to usc the words of the Ordinance,

of necessary parties not having been mnde parties defendant to the
mortgage action.

A more liberal interpretation has been placed on this section and it has
been held that & second action would bo available 10 & tuw tyugoeo in respect,

of the samo remedy. In the case Savarimuttu v, Annammah v Soertsz ).
in reference to scction 16 (1) observed :

** That section > (section 16 (1) of the Mortgage Ordinance, although
the reported judgment erroneously describes it as section 16 (1) of the
Registration Ordinance) “ makes it possible for mere than one action
to be brought in respect of the same remedy netwithstanding section 34
of the Civil Procedure Code . . . .»

gee also Kadappa Chettiar v. Ramanayake (supra). This construction may
be justified by reference to the Interpretation Ordinance, which cnables
the singular in an enactment to be construed as including the plural.

1f therefore, several actions in respect of the same are madeavailable to
a mortgagee by the Ordinance, the only limitation on thatright that may
be said to be imposed is what can be gathered inferentially from the terms
of section 11 of the Ordinance. This scotion providesthat where underan in-
effectual mortgage decres the hypothecated property is sold and purchased
the purchaser would be entitled to what the section declares a hypothecary
charge on the purchased land. Therefore, it will be correct to say that,
80 long as & sale of the mortgeged property, though ineffective to convey
title but completed by a conveyanes, stands, the mortgagee would have no
right to bring a separato hypothecary action claiming a second judicial
sale of the land, for the property has by then ceased to exist as mortgaged
property and has passed into property that becomes subject to a hypothe-
cary charge in favour of the purchaser and free of therightsof the mortgagee
thereon. In no other case does this limitation operate ; so that, for ins-
tance, inacase where the mortgageeobtainsahypothecarydecree in respect
of twe properties and has one of the properties sold but before proceeding
to sell the other discovers that that othor property has passed into the
hands of a third party who has not been made a party to the action, there
is nothing in the Ordinance which bars the right of such a mortgagee from
bringing a second hypothecary action against the mortgagor and the
third party to obtain an effectusl hypothecary decree hinding that other
property. Therefore, even if the sale of Asinthumma’s intcrests is deemed
to be good, asecond action such as the present one is not barred thereby.

For these reasons, I hold that the decree entered hy the learned District
Judge should be affirmed. The appeal is therefore dismissed with costs.

BASNAYAER J.—

I have had the advantage of perusing the judgment of my brother
Nagalingam and I agree to the order proposed by him. But as my
approach to the question it slightly different T wish to record my reasons.
Befare I do so it will be helpful if I state the facts.

1(1937) 38 N. L. R. 80.
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By a Bond dated August 29, 1930 (hereinafter referred to as Pl),
two persons by name Sinnalevve Maracair Muhamadu Ismailevve Mara-
cair (hercinafter referred to as the deceased) and his wife Assanarlevve
Maracair Asiathummah (hereinafter referred to as the widow) mortgaged
the two lande described therein to secure a loan of Rs. 3,000 given to them
by Vyramuttu Thambiappah (hereinafter referred to as the mortgagee).
The Bond is in the following terms :

“Know all men by these presents that we Sinnalevve Maracair
Muhamadu [smailevve Maracair and wife Assanarlevve Maracair Asia-

"h“"‘"‘""w‘ Niv. No. 4, Kattancudy in Manmunai. Pattu, Batticaloa, do
hereby give mortgage bona wu VyTamuttu Thamhiannah of -Aswpattill

in the manner, to wit :—

“This day we have borrowed and received from him a sum of
Rs. 3,000 and we bind ourselves our heirs executors and administrators
and assigns to repay the said snm of Rs. 3,000 together with intercst
thereon at the rate of 12} per cent. per annumin a term of one year from
the date of these presents to the said V. Thambiappuh or to his heirs
executors and administrators and assigns. In default of payment of
the said prineipal and interest as aforesaid he and his aforewritten will
have every right to suc at any time aftor the said term and recover
the said principal and interest at the rate aforesaid from the propertics
described below or from any other property belonging to us jointly
and severally and for seeuring unto the said debt we do herehy specially
mortgage and hypothecate the propertiee described in the schedule
below.”

The deceased died on June 30, 1938, leaving a joint will dated
September 22, 1922, Under that will the widow was the sole legatee and
oxecutrix. In October, 1938, shortly after the death of the deceased, the
mortyagee, who was evidently unaware that the deceased had left a will
or of its term, with a view to putting his bond in snit moved that the
widow and all the children of the deccased be appointed legal represen-
tatives to represont the estate of the deceased. After motice to all the
parties, they were so appointed by the District Court and the widow was,
in addition, appointed as guardian ad Litem of the minor child.

On May 8, 1939, action No. 224 M/D. C. Batticaloa (hereinafter roferred
to as the first mortgage action) was filed by the mortgagee against the
widow in her personal capacity as debtor and against the widew and
childron of the deceased as his legal representatives. The mortgagee
agked for judgment in a sum of Rs, 5,559-37 and in default of payment
that the lands mortgaged be sold and the proceeds applied in reduetion of
the sum due to him. The action was undefended although all the parties
were noticed. On May 4, 1940, deeree was entered in the following
terms :

“Tt is -ordered and decreed that the defondants and substituted
defendants jointly and severally do pay to the plaintiff within one
month from the date of this decree, the sum of rupees five thousand
five handred and fifty-nine and cents thirty-seven (Rs. 5539-37)
being the aggregate amount of the prineipal and interest due in respect
of Mortgage Bond No. 17,005 dated the 29th day of August, 1930, and
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attested hy 8, Vythilingam, Notary Public, with interest. thereon ut the
rate of nine per cent. per annum from 8.5.193% till payment in full
and the costs of this action as taxed by the officer of court. And
it is further ordered that in default of payment of the said ameunt,
interest and costs within such time, the promises mortgaged by the
said bond, to wit: (Here follows a description of the mortgaged
property.) and all the right, title, and intercst and claim whatsoever
of the defendants into upon or out of the said several premises mort-
gaged by the defendants be sold by Mr. 8. A. Selvanayagam, Commis-
sioner, and the proceeds applied for and towards the payment of the
said amount, interest and costs and if such proceeds shall not be suffi-.
cient for the payment in full of such amount, that the defendants do
pay to the plaintiff the amount of the deficieney and that the said
Commissioner shall follow the directions as contained in the conditions
of sale annexed hereto marked Lr. * Y * as o the conduct and conditions
of the said sale.

Thereafter the mortgaged lands were sold for Rs. 3,045 in execution of
the decres. Satisfaction of the judgment to that extent was entered.
The mortgagee himself was the purchaser of the lands and he was given
possession thereof by the Fiscal in September, 1041.

While these proceedings were in progress the eldest son of the deceased, .
lsinalevve Marikar Ahamadu Mubaideen (hereinafter referred to as the
administrator), produced the joint will and asked for probate on
April 28,1939. He statod that bis mother whe was the sole legatee and
exeentrix under the will, being & Muslim woman, was unable to under-
take the duties of the office of execntrix. Probate appears to have been
granted to the administrator with the will aunexed on May 7, 1042,

(On May 10, 1943, the administrator who was the second defendant, in
the first morigage action instituted action No, 153 1. in the District Court
of Batticaloa wherce he sought to have the sale of the mortgaged Jands set
aside. The prayer in the plaint which was amended mwre than once in
itss final form as amended on February 2, 1944, reads :

‘ Wherefore the plaintiff prays —

(1) that he be declared entitled to the property described in the
schedule to the plaint filed of record excluding a 1th share of
the property described under item (a).

{2) that the defendant be ejected thorefrom aud the phaintifl be put,
placed and quicted in possession thereof.

(3} for damages Rs. 500 per annum.

(4) for costs and for such other and further relicf as to this court
shall seem meet. ”

'The administrator’s action was dismissed by the District Judge but
in appeal  his order was ect uside and the District Tudge was directed to
onter judgmont for the plaintiff as prayed for ; but with the following
rogorvation: “ Tae judgzmont in the action and the subsequent order for

' Ahamaio Muheyatin o. Thambiappah (1945) 46.N. L. K. 370.
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sale remains binding on A. M. Asiathummah . The result of that
decision iz that except for one-fourth share of the firat Jand mortgaged
the remainder re-vests in the widow, the sole legatee of the deceased,
subject to administration but not free of the mortgage.

While the administrator’s action was pending in appeal the mortgageo
attempted to recover the balance due to him by scizing and selling other
lands belonging to the deceased. The decision of ®his - Court
referred to above brought those proceedings ko « ualt, whereupon the
mortgagee instituted the present action on April 2, 1946, in which he
asks for judgment in a sum of Rs. 6,000 against the administrator together
with interost at 5 por cont. till the dato of decree and that in default of
peyment the mortgaged lands be sold and the proceeds applied towards
the debt. The District Judge gave judgment for the mortgagee and
the present appeal is from that decision.

In the instant case the rights of the respective parties must be deter-
_mined with reference to the instrument P1. Upon a reading of that
docnment T am of opinion that the mortgagors have bound themselves
jointly and severally. The words “ recover the said principal and interest
at the rate aforesaid from the properties described below or from any
other property helonging to us jointly and severally put the matter beyond
doubt. The words ** jointly and severally ** must be regarded as referring
to the obligation of the obligors and not to their propertics, for property
can be owned either jointly or severally but not jointly and severally.

Under the English law, where an obligee has judgment against one
of two or morc obligors who are jointly and severally bound, he is not
precluded from suing the other or others until he gets satisfaction!. Even
execution against one is no bar agsinst suing the other ; for execution

- without satisfaction is not any bar 2.
" "The law on this subject is thus stated by Baron Bayley in Lechmere ©.

" Fletcher1:

“ There are many cases in the books as to joint and several bonds,
from which it appears, that though you have entered judgment on a
joint and several bond against one obligor, you are still at liberty to sue
the other : unless indeed the judgment has been satisfied : but so long
as any part of the demand remains due, you are at liberty to sue the
other, notwithstanding you have obtained judgment against one.
This, I think, cstablishes the principie, that where there is a joint
obligation and a separate one also, you do not, by recovering judgment
against one preclude yourself from suing the other.”

Our law is not different. 1n the case of joint and several liability the
creditor can at his option sue one or more or all of the debtors in the same
" action ; and a judgment recovered against one of them is no bar to an
action against any of the othors. The estate of one of the debtors who
has died is not thereby freed from liability 2. An examination of the
1 Higgens's Gase, 6 Co—Rep. 44b at 460 ; 77 £. R. 320 a2 383.
Lechmere v. Fletcher, 1 C and M 624, 149 E. R. 549 at 554.
: Whiteacres v. Hambkinson, Cro. Car_ 75 ; 79 E. R. 666.
® Huber's Jurisprudence of My Time, Vol, 1, p. 429, Ch. 25.
Van Lecuwen's Censura Forensia, Bk. IV, Oh. X VII, Sece. I & 2,

Barber's translation, page 122,
Van der Linden’s Institutes 1, 14, Secs. 8 & 9 (Juda's tranelation 111-117).
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precedents of this Court reveals a case ! which is not widely different from
the instant case. In that case the first defendant and his wife had exe-
cuted & bond wherein they bound themselves jointly and severally to the
obligor to repay a sum of £40 they had borrowed from him. For securing
the payment of the debt they mortgaged certain lands. The first defen.
daut’s wife died before the institution of the action, to which the four
children of the deceased were made parties. The plaintiff’s prayer was for
‘Judgment against the first defendant and the estate of his deccased spouse
for the debt, and that the mortgaged premises might be decreed bound
and executable for the payment thereof. Judgment was given by the
triad judge for the debt as ageinst the first defendant, und against only
the interest in the mortgaged property of the second, third, fourth and
fifth defendants, the children.

In appeal, as in this case, apart from the question of preseription, it was
contended that the action should have been against the personal represent-
atives of the deceased spouse and not against her beirs. 1In the course
of his judgment, Burnside C.J. states :

** The real question, therefore, is this-—even ussuming for the sake of
argument that the liability of the wife, and her representatives, as a
personal debtor was extinguished by preseription, but the liability of
the husband for the entire debt remained, he having interrapted pre-
scription—can the mortgagee enforce his claim against the whole of the
mortgaged property? The husband and wife by their contract bound
themselves jointly and severally to pay the debt, and they pledged the
mterest of each in the hypothecated property for the payment of the
whole debt. It seems to mo that it mattered not that the personal
lisbility of either of the co-debtors had been extinguished,
whether by prescription or otherwise, the entire property nevertheless,
remained pledged for the payment of the debt so long as any debtor
remained liable to pay it, and aguinst whom the mortgage was not
prescribed. Suppose, for instance, that instead of the second, third,
fourth, and fifth defendants having been made co-defendants with the
first, the executor of the deceased sponse had been sued ; in such case
it might have become material to decide whether the debt as against
the deceased existed, or had been barred by prescription, because if
the debt still existed ber entire estate would be bound for the payment
of it ; but it would be immaterial so far as it related to the mortgaged
property, becauso so long as the liability of one of the joint and several
debtorsremained, and was not prescribed, the whele property which had
been pledged to mect the liability of either debtor continued bound for
that purpose. This seems to me to be the legal effect of the contract
between the partics, and it is uneffected in this action by any question
of prescription as between co-contractors. To hold otherwise would be
to convert the extended security of the whole hypothecated land s for
the entire debt, so long as it existed, into a limited liability of each
contractor’s share for the debt only so long as be himself continued
personally lieble for it.”

1 Ambuldeniyage Don Julis Wijeya Qunowardana v. Don Mathes Wirawikirama
Gunawardana Liyena and others, 7 8. C. 0. 183 (Full Bench).
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In the instant case the sale of the hypothecated land has in effect
becn set aside by the decision of this Court in the action by the adminis-
trator against the mortgagee (swpre). The order made by this Court
granting the plaintiff’s prayer while at the same time declaring that the
judgment in the action and the subsequent order for sale were binding on
the widow cannot be reconciled with the facts disclosed in the present
proceedings that the widow was the sole legatee and exccutrix of the
deceased. Nor is that judgment consistent with the Full Bench decision
[ have referred to carlier. The decree in the first mortgage action was
that the defendants should jointly and severally pay the amount due.
The decree though bad as against the defendants save and except the
widow was good as against her as stated by Cannon J. and was, in my view,
executable against the mortgaged property even though the estate of tho
deceased was unrepresented, for inmediately on the death of the deconsed
all his properties, including the mortgaged property vested !, subject to
administration, in the widow the joint testator and sole lematec
and exceutrix, who saw to it that the will was admitted to probate and
accepted the inheritance.

The authorities * ¢ited by learned counsel for the appellunt do not, in my
view, govern the instant case.  Although the mortgagee cannot be com-
petled against his will to split up his hypothecary action he is not pre-
cluded from instituting such actions as are necessary to enforce his enrum-
brance. Clarence J. statesthe position thus in the case of Ambuldeniyage
Don Julis Wijeya Qunawardana 3 to which 1 have referred above -

“ A mortgage incumbrance extends over the whole of the hypothecated
land, and any subsequent splitting up of the property by conveyance
cannof affeot the mortgapgee’s right to enforco his incumbrance, except
in go far ag it makes o change in the individuals whom he must make
defendants to his suit in order to reach the property . . . . And
it seems to me that it can make no difference if the subsegnent splitting
up of the property is affected by a devolutionon inheritance as in the
present case,

There is nothing, either in the Mortgage Ordimance or in the authorities
cited for the appellant, that excludes the remedy which the mortgagee
now sccks.  He did not obtain satisfaction in the first mortgage action
and is therefore in terms of his bond entitled to proceed against the
administrator of the deceased.

Appeal dismissed.

1 Cassim v, Marikar and others, 1 8. C. R. 180.
De Croos v. Don Johannes, (1905 9 N. L. R. 7.
Bilva v. Silve et al., {1907) 10 N. L. R, 234.
* Wille on Mortgage, page 240.
Nathar, Vol. 2 (1313 Edn.), p. 567, para. 735.
Deonts Appu v. Qunawardena, 16 C. L. W, 29.
Kadoppa Chettiar v. Ramanayake et al., (1936) 38 N. L. R. 21.
Voet Bk, XX, it IV, Sec. 3.
Sas v. Soll (1924) 26 N, L. R. 3%5.
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