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Present: W o o d R e n t o n J . and Pereira J . 

S E N E R A T N A v. S I R I W A R D E N E . 

346—D. C. Matara, 5,393. 

Prescription—Agreement to pay money mentioned in the attestation clause 
of a deed of sale—Trust. 

A sold t o B a parcel of land for R s . 600, and it was agreed between 
them that B should pay the R s . 500 t o C, t o whom A owed that sum-
The faot of the agreement was noted by the notary in the attesta
t ion clause of the deed of conveyance. B failed to pay the R s . 500 
t o C, and A was obliged to pay that sum to C. The question arose 
whether A's right to recover the sum from B was prescribed. 

Held, that the note of the agreement between A and B in the 
attestation clause of the conveyance did not constitute a written 
agreement between A and B , and the term of prescription was not 
therefore that in the case of a written agreement. 

Held, further, that where no time was fixed for the performance 
of a contract, it should be performed within a reasonable t ime 
according t o circumstances, and A's cause of action against B 
accrued when, Within a reasonable t ime, the latter failed to pay 
the R s . 500 t o C. 

Held, further, that , in the circumstances, B was not to be 
deemed t o have held the R s . 500 as A's trustee so as to prevent 
prescription from running against A on the failure of B to pay C 
the R s . 500. 

^JpHE fac t s appear from the judg men t . 

Bawa, K.C, and Mahadeva, for defendant , appel lant . 

A. St. V. Jayewardene and De Sampayo, K.C, for plaintiff, 
respondant . 

Cur. adv. vult. 

February 20 , 1913. PEREIRA J . — 

T h e plaintiff in th i s case , on February 18, 1903, by deed bearing 
N o . 3 ,239 , sold and conveyed t o one Dissanaike , a notary, a certain 
parcel of land for R s . 500 , and i t w a B t h e n agreed b e t w e e n the. 
plaintiff and D i s s a n a i k e t h a t t h e la t ter should pa,y. the R s . 500 to o n e 
We'eratunga, t o w h o m t h e plaintiff owed m o n e y on bond N o . 1 ,588. 
T h e f a c t t h a t th i s a g r e e m e n t w a s entered into w a s noted in t h e 
a t tes ta t ion c lause of deed N o . 3 ,239 by the. notary w h o at tes ted 
t h a t deed . I t i s a l leged t h a t Dissana ike omit ted t o pay t h e 
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m o n e y t o W e e r a t u n g a a n d died i n M a y , 1903 , and . that plaintiff 1918. 
w a s thereafter obliged to p a y W e e r a t u n g a t h e ful l a m o u n t h e o w e d PKBEIBA 3 
him on bond N o . 1 ,588; and t h e plaintiff n o w seeks t o recover t h e 
s u m of R s . 5 0 0 from t h e de fendant , w h o is t h e executr ix w i t h probate Ss^wwdene 
of t h e las t wil l of D i s sana ike . T h e ques t ion is w h e t h e r t h e plaintiff 's 
c l a i m i s n o t prescribed. I t i s argued t h a t t h e a m o u n t c l a i m e d b y 
t h e plaintiff i s real ly d u e t o h i m on a n a g r e e m e n t i n wri t ing , inas 
m u c h as there is a n o t e of t h a t agreement in t h e a t t e s t a t i o n c lause 
o f deed N o . 3 ,239 as s ta ted above . I cannot accede t o t h i s c o n t e n 
t ion at all . T h e a t te s ta t ion c lause is t h e a c t of t h e n o t a r y ; a n d 
w h a t appears there i s no m o r e t h a n a m e r e s t a t e m e n t by h i m t o 
t h e effect t h a t t h e vendor had to ld h i m t h a t h e wou ld a l low t h e 
v e n d e e t o reta in t h e considerat ion o n t h e deed " t o p a y a s u m of 
R s . 500 o u t of t h e debt d u e o n bond N o . 1 , 5 8 8 . " H o w e v e r t h a t 
m a y b e , if t h e breach of t h e a g r e e m e n t i s failure o n t h e part of 
D i s sana ike t o p a y W e e r a t u n g a t h e s u m of R s . 500 , i t i s clear, w h e t h e r 
t h e agreement itself were a verbal or w r i t t e n a g r e e m e n t , t h a t t h e 
plaintiff 's c la im o n it is prescribed, b e c a u s e t h e plaintiff's c a u s e of 
ac t ion t o recover t h e s u m accrued to h i m o n t h e breach of t h e agree
m e n t by Dissana ike , and t h a t occurred about February 8 , 1903 . 
T h e a g r e e m e n t w a s n o o ther t h a n t h a t D i s s a n a i k e s h o u l d p a y 
W e e r a t u n g a t h e s u m of R s . 500 left by t h e plaintiff o n February 8 , 
1903 , in D i s s a n a i k e ' s hands . N o t i m e w a s fixed for t h e p a y m e n t ; 
and where no t i m e is fixed for the performance of a contract , i t m u s t 
b e performed w i t h i n a reasonable t i m e according t o t h e c i rcum
s t a n c e s (Addison on Contracts, p . 128, 10th ed.; s e e also Poth. 2, 3, 3, 
and Grot. Intr. 3, 3, 51), s o t h a t , i n t h e p r e s e n t case , w h e n D i s s a 
na ike undertook t o . p a y W e e r a t u n g a t h e R s . 500 , h e m u s t b e 
t a k e n t o h a v e under taken to p a y t h e m o n e y w i t h i n a reasonable 
t i m e , and, i n a s m u c h as t h e m o n e y w a s n o t s o paid, t h e plaintiff 's 
c a u s e of act ion accrued t o h i m on s u c h fai lure. I t h a s b e e n argued 
t h a t D i s sana ike he ld t h e m o n e y in h i s h a n d s i n t rus t for t h e 
plaintiff, and t h a t therefore n o prescript ion ran aga ins t t h e lat ter , 
a n d t h e case of Rochefoucault v. Boustead 1 h a s b e e n c i t ed . I n t h a t 
case t h e Court of Appea l he ld t h a t t h e d e f e n d a n t purchased t h e 
e s t a t e s in c l a i m as t rus tee for t h e plaintiff, and he ld t h e m as s u c h 
trustee . I t w a s he ld , as a fact , t h a t t h e d e f e n d a n t n e v e r expres s ly 
repudiated t h e plaintiff's t i t l e , w h a t e v e r h i s t r u s t e e in bankruptcy 
m a y h a v e done , and t h a t t h e plaintiff n e v e r g a v e e i ther t h e d e f e n d a n t 
or h i s trustee in bankruptcy t o unders tand t h a t s h e h a d g i v e n u p 
her c la im, and t h a t in t h e c i r c u m s t a n c e s t h e principle t h a t m e r e 
lapse of t i m e in a case of express trust w a s n o t a bar appl ied . I n 
t h e present case there w a s n o t rus t at all . True , t h a t , in a s e n s e , 
t h e plaintiff entrus ted t h e m o n e y t o D i s s a n a i k e •> t o b e pa id t o 
W e e r a t u n g a , b u t w h e n D i s s a n a i k e fa i led t o d o t h a t , t h e m o n e y . 
r e m a i n e d in h i s h a n d s as a m e r e d e b t d u e b y h i m t o t h e plaintiff. 
H e did n o t hold i t in t h e capac i ty of a t rus t ee . I h a v e e x a m i n e d 
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1918. the other cases c i ted by the respondent ' s counsel , and suffice it t o 
PKMHEA 3. say t h a t , equal ly w i t h t h e case of Rochefoucault v. Bouatead,1 t h e y 

leneratoa, o. a r e " a p p l i c a b l e . 1 w o u l < l s e t aside t h e j u d g m e n t appealed from 
Siriieardene and d i smiss t h e plaintiff's c la im w i t h cos t s . 

WOOD RENTON J . — I agree. 

Set aside. 


