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S A M Y N A T H A N  v. A T U K O R A L E .

78— D. C. (In ty .) Ratnapura, 5,916 w ith  135— D. C. (F inal) 
Ratnapura, 5£16.

S ta m p s— V a lu e  o f  a ction  f o r  p u rp o se s  o f  f ix in g  s ta m p  d u ty— V alu e  p la ced  on  

s u b je c t -m a t t e r  in  p lea d in g s  is  th e  test— P e t it io n  o f  a p p ea l s ta m p ed  

a ccord in g  to  va lu e  o f  land  stated  in  p la in t.

A n  action rem ains throughout the proceedings, fo r  the purpose of 
le vy in g  the stam p duty, in  the class in  w h ich  the p lead ings p laced  it 
unless an o rder o f the Court at a re levant stage o f  the case pu t it in a 
class o f h igher or lo w er value.

S in n e ta m b y  v . T a n g a m m a  (1  C . A .  C . 151 ) fo llow ed .
, B a r t le e t  v .  P e r e r a  (1 5  C . L . W . 3 ) distinguished.

^  N  appeal from  a judgm ent of the District Judge o f Ratnapura.

A  prelim inary objection was- raised by  the plaintiff-respondent on the 
ground that the petition of appeal had been insufficiently stamped.

The defendant-appellant stamped the petition of appeal upon the 
basis of the value of the lands as stated in the plaint.

R. L. P ereira , K .C . (w ith  him M. T. de S. A m era sek er e , K .C ., and C. S. 
B arr K u m araku lasin gh am ), fo r the plaintiff, respondent, takes prelim inary  
objection.— The appeal is not properly  constituted. Adequate stamps 
have not been supplied by  the appellant. The petition o f appeal has been  
stamped on the footing of the value mentioned in the plaint. In  point of 
fact the value of the subject-m atter of the action, w hether determined by  
the value of compensation claimed in the answer or by  the value fixed by 
the defendant to the lands in dispute, is higher than the sum mentioned  
in the plaint. Further, the District Judge him self has assessed the value  
of the lands at Rs. 88,000. B a rtlee t v . P e r e r a is directly in point. See  
also In  re  P orkod i A c h i ' and In  re  G. B. S eeth ayam m a  ’.

. H. V . P erera , K .C . (w ith  him N. E. W eerasooria , K .C ., E. A . P . W ije -  
ratne, and A . E. R. C o rea ), fo r the defendant, appellant.— There is no 
substance in the objection. W h en  there is a claim  and a counter-rclaim, 
the bigger o f the two, and not their aggregate, determ ines the value o f the 
action— L ittle ’s O rienta l B alm  and P h arm aceu tica l, L td . v . P . P. S aibo  \ 
In  the present case the actual claim  in reconvention (Rs. 7,500) is less 
than the value of the subject-m atter in dispute, as assessed in the plaint. 
The incidental statement in the answ er that w e  had spent Rs. i00,000 fo r  
improvements cannot be regarded as a form al claim. Further, the 
compensation for any im provem ent is essentially less than the value o f 
the land on which it is put up; the part can never be greater than the 

whole.

In  our law  stamping is decided according to the value which em erges 
from  the pleadings and is not dependent on the value of the interest 
involved in the appeal— S in n etam b y  v. T an gam m a ’’. In  the absence of a

" (1 9 2 5 ) A . I . R .  M ad . 323. 
'(1 9 3 8 ) 40 N .  L . R . 441.
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superseding order of the Court the class of a  case is determined b y  the 
pleadings. Under-valuation of the subject-matter of an action* is on a 
different footing from  under-stamping. In  the latter case no express order 
of Court is necessary to invalidate a document which is not stamped 
according to the value which already appears on the face of the document. 
Sections 32 and 33 of the Stam p Ordinance (Cap. 189) bear reference to 
impounding only. U nder section 35, when a judicial officer impounds a 
document, he does not consider the valuation. Section 87 of the Stamp  

/Ordinance enables the Court to consider. the question of valuation in 
testamentary cases only. Even in non-testamentary cases Court can do 
so, but only under section 46 of the C ivil Procedure Code. Unites, 
therefore, an order is made by  Court under section 46 (g ) o f- the C ivil 
Procedure Code altering the class the stamping is done according to the 
valuation contained in the claim or counter-claim, whichever is greater.

The position in India is different. In  re P orkod i A ch i (supra) and 
In  re  G. B. S eethayam m a (supra) are decisions based on the Indian Court 
Fees Act which contains special provisions for stamping regarding the 
subject-matter in dispute in the appeal. In  Ceylon the class of a case is 
decided once for all in the District Court.

R. L. P ereira , K .C ., in reply.— The Indian cases, already cited, were  
decided independently of the Court Fees Act.

The damages claimed should be included for the purpose of the valuation 
of an action, Sinnappoo v. T h eiva n a i\ M aiiripala v. R o y s ’ .

The, Suprem e Court is specially responsible for documents being 
properly stamped, B a rtleet v. P erera

Cur. adv. vult.
June 26,1940. Soertsz J.—

Counsel for the plaintiff-respondent takes a prelim inary objection to the 
hearing of this appeal on the ground that the petition of appeal is 
insufficiently stamped, and that the stamps tendered for the certificate in 
appeal and for the decree of this Court are also insufficient. I f  this 
objection is sound, it is clearly fatal to the appeal. The stamps affixed 
and furnished by  the defendant-appellant are, admittedly, in accordance 
with the value of the matter in litigation as averred in the amended plaint 
filed by  the plaintiff-respondent himself, but respondent’s Counsel 
contends that the question of the sufficiency of the stamps must be 
determined, at this stage, in this case (a ) w ith  reference to the value of the 
improvements claimed* by  the defendant, and stated by him in his 
answer to be over Rs. 100,000, or (b )  w ith  reference to the value of 
Rs. 90,000 fixed by  the defendant in his answer, as the value of the lands 
in litigation, or (c ) at least w ith  reference to the value of the lands that 
emerges as Rs. 88,000 as a result of the answer given by  the trial Judge to 

issue No. 23.
In  regard  to these contentions, I  have had little difficulty in reaching 

the conclusion that in the circumstances of this case the value put upon  
his improvements generally, and the value put upon the land in litigation 
b y  the defendant-appellant have no bearing on the question of the value  
of the action for the purpose of fixing the stamp duty payable. These 

1 (7937) 39 N .  L . R . 121. * (1939) I t  C . L . W . 112.
(1939) 15 C . L . W .  3 at 6.
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values occur in  the course o f allegations m ade b y  the defendant in  his 
answer, hut w ere  not m ade by  him the basis upon w h ich  to found an  actual 
claim  in reconvention. T he  only claim  m ade b y  w a y  o f reconvention, in  
the proper m eaning o f that phrase, w as a  claim  fo r  Rs. 7,500 on account 
of damages, said to have been sustained by  the defendant, in  consequence 
of the injunction w hich  he alleged the plaintiff had w ron g fu lly  and u n law 
fu lly  obtained in this case. A part from  this, claim  in reconvention, the 
defendant’s chief prayer in regard  to the plaintiff’s case w as  that it should  
be dismissed, but he took the precaution to ask in the alternative that in  
the event of the plaintiff being declared entitled to any portion o f the land  
in litigation, he be condemned to pay  the defendant compensation fo r  
improvements found to have been effected by  him  on that portion. 
Obviously, no value could have been placed on such a claim  at that stage. 
Its value must necessarily depend on the ultimate finding b y  the Judge in 
regard to the title to the bare land involved in the litigation. Therefore, 
in m y opinion, the mere fact that the defendant-appellant in the course o f 
his answer stated that he “ has planted and erected valuab le  buildings  
and cooly lines upon and otherwise im proved an extent of 200 acres from  
lots 18 and 41 and 10 acres from  lots 14 and 14a  at an expense o f over 
Rs. 100,000”  is really  of no consequence. The plaintiff, at no stage, 
claimed m ore than 176 acres, and at the time the defendant m ade the 
statement I  have referred  to in his answer, there w as nothing to show that 
the m ajor part in value of the defendant’s im provem ents fe ll w ith in  the 
land claimed by the plaintiff. Counsel fo r  the respondent has invited our 
attention to the evidence given by  the defendant-appellant w here  he said  
“ I  have claim ed Rs. 100,000 as compensation in the event of m y not being  
declared entitled to the land.” I  do not think w e  can take any notice of 
this. The statement is inaccurate. The defendant-appellant d id not 
claim  Rs. 100,000, nor did he claim  to be declared entitled to the land. 
A ll  he asked fo r w as a dismissal of the plaintiff’s action, and fo r  an investi
gation into the question of compensation, in the event of the plaintiff being  
declared entitled to any part of the land found to have been im proved by  
him. Such a claim  fo r any unliquidated amount by  w a y  o f compensation  
or set off cannot, in m y opinion, be accurately described as a claim  in 

reconvention.

The case of B a rtleet v . P e r e r a 1 has no application here. The defendant 
in that case m ade a claim  in reconvention that w as h igher than the claim  
the plaintiff had made. In  other words, he brought into the pase a 
claim  involving a larger sum of money than w as involved in the plaintiff’s 
claim  and, once that happened, it necessarily fo llow ed  that the stamping 
had thereafter to be on the basis o f the new  value imported into the suit.

Then, in regard  to the argum ent based on the value o f Rs. 90,000 put 
upon the land by  the defendant-appellant, that again in m y opinion does 
not affect the question. There has been no finding by  the Judge, at any  
stage, in regard  to this conflict in values fo r  the purpose of fixing the 
stamp duty that w as leviable, and no order w as m ade b y  him  w ith  that 
m atter in view . There seems to me to be no justification fo r  saying that 
w hen a defendant puts a higher value on the matter in litigation than w as  
placed upon it by  the plaintiff, there results an alteration in the class of

15 C. L. W. 3.
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the case. To say the least, in the^absence of an order by the trial Judge 
in regard to the value of the matter in litigation, there is no good reason 
that I  can find in law , or in logic, fo r preferring the value fixed by  the 
defendant to that given by  the plaintiff.

The next question that arises for consideration is whether the value  
put upon the lands by  the trial Judge in answering issue No. 23 results in 
placing this action in a higher class, at least, as from  the date of that 
finding. In  m y opinion it does not, so long as the trial Judge has not 
made that finding a basis for an order that instruments and documents in 
the case should be stamped in accordance w ith his finding. There is no 
such order here. Even if there had been such an order, and the plaintiff 
appealed against it, it seems to me that the petition of appeal would be 
correctly stamped, if its stamping w ere in accordance w ith the value put 
upon the action by  the plaintiff. But in reality, in this case, the answer to 
issue No. 23 appears to have been sought, and to have been given in view  
of the claim for improvements. .The question of sufficient stamping does 
not seem to have been contemplated by  Counsel when that issue was 
framed, or by  the Judge when  he answered it.

It only remains for me to refer to the Indian cases relied upon by 
Counsel fo r the respondent. The applicability of those cases must 
depend upon the identity of the context in which those decisions were  
given w ith the context in which this question arises before us. So fa r as 
the m aterial disclosed in the judgm ents in those cases is concerned, it 
would  appear that the point involved in the case of In re P orkod i A c h i ‘ 
arose under a particular act known as the Court Fees Act, which provides 

for the classification of suits in different ways, fo r the purpose of 
ascertaining the Court fees payable by  the parties to the litigation. For 
that purpose, suits for possession of immovable property are placed in one 
class, suits fo r money in another, and so forth. The learned Judge in that 
case after review ing a num ber of authorities said “ The current of- authority 
is clearly in favour of the v iew  that the value of an appeal is not in  all 
cases the value of the suit as originally filed but the value of the relief 
granted by  the decree which a party wishes to get rid of. ” This dictum is 
not quite accurately worded, at least, so fa r as the report before us goes. 
W hat the learned Judge appears to have intended to say is that “ the 
current of authority is clearly in favour of the view  that the value of an 
appeal is riot in a ll cases the value of the suit as originally filed, ” but may 
in some cases, be the value of the relief granted by the decree which a 
party wishes to get rid of. This dictum, however,, hypothesizes for its 
applicability, a case in which the value of the suit as originally filed and'the 
value of the relief granted are different. In the case before us the relief 
given to the plaintiff is the relief, he sought subject to the payment of 
certain compensation for improvements. But the appellant here seeks 
to get .rid of the relief given to the plaintiff in the decree in that it 
declares him  entitled to the land he sought to vindicate. I f  he succeeds in 
obtaining that relief, the question of compensation for improvements does 
not arise. For this reason alone my view  is that,this case has no appli
cation. Nor, in my opinion, has the other Indian case cited to us, In  re  G. B. 
S eeth a ya m m a 8 application. In  that case, the plaintiff obtained a decree 

1 (1922) A . I .  R . M ad. 211. " (1925) A . I .  R. Mtut. 323.
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against the 11th defendant fo r the recovery of a h a lf share o f certain lands on 
payment to the eleventh defendant of Rs. 12,000. The eleventh defendant 
appealed and asked that the plaintiffs’ suit fo r recovery of possession of 
the lands in question be dismissed. It w as contended by  him  that the 
Court fee payable on the appeal should be ascertained by  deducting 
Rs. 12,000 from  the m arket value o f the lands. The learned Judge  
rejected this contention, and pointed out that the appellant “ seeks to 
have the decree o f the low er court, which directed the possession of the 
lands to be given to the other side, set aside. It is clear that in such a 
case the subject-m atter o f the appeal is the land and not any money. ” 
This decision, if applicable at all, seems to support the case fo r the 
appellant on the point w e  are considering. But m y v iew  is that these 
cases have hard ly  any application under our stamping la w  in w hich  there 
is no classification of suits on the lines of the Indian Court Fees Act and 
in which a suit remains throughout the proceedings, so fa r  as the local 
courts are concerned, in the class in which the pleadings placed it, unless, 
of course, an order of the court at a relevant stage o f the case put it in a 
class of h igher or low er value. The ru ling in the case of S in n etam by v. 
T an gam m a' supports this view.

For these reasons I hold that the prelim inary objection fails, and I 
overru le it.

K e u n e m a n  J.— I agree.
O b jec tio n  overru led .


