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A witnesa who is examined at the pre-trial stage when an accused person
is bronght before a Magistrate otherwise than on summons or warrant and
who knows nothing about the facts of the case but states only tha the produces
the accused on a charge preferred against him need not be called to give
evidence at the trial.

APPEAL from an order of the Magistrate’s Court, Gampola.

V. 8. 4. Pullenayegum, Crown Counsel, for the Attorney-General,
appellant.

No appesarance for the Accused-Respondents.

Cusz. adw. vdt.
May 24, 1961. Tamsiam, J.—

The point which arises for consideration in this case is whether a
witness, who was examined at the pre-trial stage when the accused were
brought before the Magistrate otherwise than on summons or warrant
and who knew nothing about the facts of the case but stated that he
produced the accused before the Magistrate on a charge preferred against
the accused, should either be called or be tendered for cross-examination
at the trial of the accused.

In this case, the 1st and 2nd accused were charged with having volun.
tarily caused hurt to one Murugiah with a battle-axe and a knife respec-
tively, under Section 315 of the Penal Code. They were convicted
at the first trial. On appeal, the Supreme Court set aside the order
of the Magistrate for failing to observe the provisions of section 187 (1)
of the Criminal Procedure Code and the case was sent back for retrial.
At the vetrizl, the evidence of Murugieh, the injured person, and the
evidence of Senaratne, Police Constable 5333, were led before the charges
were framed against the accused. Murugiah stated in his evidence
that the accused had stabbed him, but Constable Senaratne said that
he kmew nothing about the facts of the case and that he was producing
the accused since a charge of having caused hurt to Murugieh was pre-
ferred against the accused. After the evidence of these two witnesses,
the acoused were charged and evidence was led both for the proseountion
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as well as for the defence. memmmmm
Murugiah, but Senaratne, who had given evidence at the pre-iainl
was neither called to give evidemos nor was be tendered for erose.
purporiing o rely on the ruling in Perera v. Jo-ela Polics %, contended thit’
the trial was illegal, as the witness Sensratne, who liad given evidease
at the pre-trial stage, was neither called to give evidence nor was he'
tendered for cross-examination, at the trial of the accused. The Magis.
trate upheld this point and discharged the accnsed observing that
“ another illegality hes ocourred now ”. The Attorney-General has
appealed from this order.

When an accused person is brought before Court, otherwise than on
summons or warrand, Section 187 (1) of the Criminal Procedure Code
states that the Magisizate should, after examination as required by
section 151 (‘?) of the Criminal Procedure Code, frame a charge against
the accused if he is of opinion that there is sufficient ground for
proceeding againgt the accused. For this purpose, it is incumbent on the
Magistrate to forthwith examine, on oath, the person who has brounght
the accused before the Court and any other person who may be present
in Court able to speak to the facts of the case (vide section 151 (2) of the
Criminal Procedure Code). These provisions were enacted to prevens
abuse of the process of Court and to safeguard the liberty of the subject.
When proceedings are instituted under Section 148 (@), (8) and (c) of
the Criminal Procedure Code, the Magisirate acts on the statements of
responsible persons and he has other means of satisfying himself whether
there is sufficient cause to proceed against an accused person. Bub
where a person is brought to Court, otherwise than on summons or warrant,
the Magistrate has to satisfy himself, on the evidence led at the pre-trial
stage, whether there is sufficient cause $o proceed against the accused. '

A careful scrutiny of the relevant sections of the Criminal Procedunre
Code shows that when an accused person is brought before the Magis-
trate, otherwise than on summons or warrant, there is no provision of
law which compels the prosecution to call all witnesses who had given
evidence at the pre-trial stage, at the trial. The procedure to be folowed
in Magistrates’ Courts proceedings is st out in Chapter 18 of the Criminal
Procedure Code. Where an accused person pleads not guilty to a charge,
the Magistrate has to receive * all such evidence as may be produced
by the prosecution or defence respectively ”. (vide section 189 (1) of
the Criminal Procedure Code). Section 189 (1) of the Criminal Procedure
Code makes it abundantly clear that the Magistrate is bound to receive
so much of the evidence as may be called by the prosecution or the
defence and the Magistrate cannot compel the prosecution or the defence
to call any witness who has given evidence at the pre-trial stage, and
whose evidence the prosecution or the defence was not prepared to
lead at the trisl. There is no statutory provision requiring & wiiness,
who had given evidence at the pre-trial stage, to testify at the irial.
If such s requirement i introduced by statute or otherwise, then if

1(1949) 61 N. L. BR. 200.
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would, in some cases, lead to consequences which may result in the denial
of justice. Thus, if & witness, who gave evidence at the pre-trial stage
is either dead or has become insane, and if there is 2 requirement of law
that such a witness must be called or tendered for cross-examination
at the trial, it may well-nigh be impossible to proceed with such & case,
although there may be other clear and cogent evidence to establish the
charge.

In the instant case, no purpose would have been served by calling
the witness Senaratne as he stated at the pre-trial stage that he had
no knowledge of the facts of the case and that he merely produced the
accused on the 15th of August 1958 before the Magistrate of Gampola.
Any evidence which witness Senaratne could have given about the
facts of the case would have been hearsay. There are two reasons why
hearsay evidence is excluded at trials. Firstly, because such evidence
lacks the sanction of oath, and secondly, because no opportunity for
cross-examination is given to the opponent. (vide Phipson on Evidence
(9th Edition) Sweet and Maxwell at pages 223 & 224). “ Lack of oath
is never stressed ”’ says Edmund M. Morgan, one of the leading authori-
ties on the Law of Evidence and the Reporter of the American Law
Institute’s Committee on Evidence, “‘ and unfortunate as it may be,
it is now generally recognised that the oath has lost most of its efficacy
as a sanction. If lack of opportunity for cross-examination is the real
basis for exclusion, as is now almost universally conceded, it must be
because cross-examination may eliminate the imperfections in testimony
likely to mislead the trier of fact.” (vide Modern Code of Evidence
(American Law Institute—Foreword by Edmund M. Morgan~ at pages
36 and 37). Hence, even if Senaratne was called to give evidence at
the trial he could only have given hearsay evidence about the facts
of the case and such evidence had to be excluded.

The Crown Counsel, who represented the Attorney-General, referred
to the ruling in Perera v. Ja-ela Police (supra) and contended that this
decision should not be followed. This case, however, could be distin-
guished from the facts of the instant case. It was held in that case that a
person who gave evidence at the pre-trial stage and who spoke to the
facts of the case, should have been recalled at the trial, or, at least, he
should have been tendered for cross-examination. The learned Judge,
who decided this case, based his decision on three grounds which require
careful examination. Firstly, he was of the view that the Magistrate
would have been necessarily influenced by the evidence led at the pre-trial
stage, at the trial. Secondly, he was of the view that in the case of
Isidor Fernando v. Roy Perera® this Court took the view that the evidence
recorded under section 187 (1) of the Criminal Procedure Code could not
be utilised by the Magistrate by merely recalling the witness and tender-
ing him for cross-examination. Thirdly, the learned judge held that
section 138 of the Evidence Ordinance requires every witness who is
examined, to be subject to cross-examination, if the adverse party so
desires.

2 (1947) 48 N. L. B. 208.
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The Crown Covasel sontended that the firsé proposition m'

a Magisizate, who is usually a trained judge and one whose ming o
not be warped by exiraneous considerations, wouldbepra;mheedby
mformtmhemyhavapﬁhaeddﬁwmmmw
such evidence which has influenced him at thé pre-trial stage, mumt
necessarily be tesied by cross-examination. The Crown Counsel pointed
out that where & Magisirate acts on & report sent under section 148 (b)
of the Criminal Procedure Code, he has access to the statements in the
Information Book, but it has never been held by this Court that a
Magistrate who uses the Information Book in thie manner and tries the
case has acted in a prejudicial manner. Magistrates, unlike jurors,
contended the Crown Counsel, are trained and experienced personnel
and the maxim omnia pracsumuniur solemniler esse acta applies to all
their acts. Secondly, the Crown Counsel contended that the case of
Isidor Fernando v. Roy Perera (supra) laid down the proposition that a
witness should be called at the trial and his evidence in chief led before
he is subjected to cross-examination and the Magistrate, therefore,
was not justified in utilising the evidence-in-chief which was led at the
pre-trial stage, and the evidence elicited in cross-examination, at the
trial when such s witness was tendered for cross-examination. The
Crown Counsel further pointed out that section 138 of the Evidence
Ordinance states that any wifness who is examined should be subject
to cross-examination, if the adverse partyso desires. He contended that
this section only applies to those witnesses who are called at the trial
and, consequently, the accused has the right to cross-examine any such
witness who was called. This section does not state that a witness who
had been called at a pre-trial stage, should be examined at the trial.

I agree with the submissions made by the Crown Counsel in this case.
I hold that a witness who was called to give evidence at the pre-trial
stage, and who stated that he knows nothing about the facts of the case
need not be called to give evidence at the frial.

In the instant case, the learned Magistrate has erred in discharging
the accused on the point raised by the counsel for the accused. I set
aside the order of discharge and send the case back to the Magistrate
in order that he might deliver his orvder on the evidence led at the
trial.

Order set aside.




